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Introduction to the Guide:
As New York State and the United States move towards a renewable energy future,
whereby solar begins to replace fossil fuels as an energy source, it is important that
municipalities are ready to approach and respond to solar development. Solar can be a possible
alternative and a financially wise decision, however there are downsides that should be
considered. The process for implementing solar is not an easy one, but can be made easier
through preparedness. This guide is aimed at helping municipal governments, particularly in
Otsego and Delaware Counties, in developing sound and clear policy related to solar, and how to
be better prepared for solar development. This guide addresses many aspects of the process of
developing solar including the SEQRA process, financing options, public perception, zoning,
solar laws, and more. The guide also references the development of solar in New York State and
the readiness of municipalities within Otsego and Delaware County. While this guide focuses on
Otsego and Delaware counties, it is by no means limited to these two counties in terms of where
it can be used.
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Part 1 – Methods used in developing this guide
a.
Study Area – Otsego and Delaware Counties
The main study area for this guide was Otsego and Delaware counties as the two case studies
shaping part of this guide were in Laurens(Otsego) and Harpersfield (Delaware). However,
reference and use of this guide should not be limited to those two counties, and the bulk of the
recommendations and information here relates to the whole of New York State.
b.
Sources
Multiple sources were used in the creation of this guide. Particularly helpful were the New York
State Energy Research and Development Authority (NYSERDA) and the NY Sun Initiative
webpages, as well as the Otsego County Planning Department website. However the actual list
is extensive and includes materials from academic research to program webpages and others.
Please refer to the bibliography at the end of this guide for reference. Interviews also played a
role in this guide.
c.
Data Gathering:Interviewing Relevant Stakeholders
The following people were interviewed for this guide:
● Bill Buchan - Lawyer who helped draft the Power Purchase Agreement in
Laurens
● Karen Sullivan - Otsego County Planning Dept. Director - Laurens project
● Ronald Feldstein - CEO MEGA Energy
● An anonymous representative of Preserve Harpersfield
Part 2 – Solar in New York State
a.
Overview of NY Solar Energy Policy
New York State, through Governor Cuomo, has introduced programs and policies to promote
solar and other renewable energy sources within the state. Some important programs that
deserve attention include the Clean Energy Standard (CES), the Reforming Energy Vision
(REV), and the Regional Greenhouse Gas Initiative (RGGI).
i.
Clean Energy Standard (CES)
The CES is an integral and important part of the REV. The main goal of the CES program is to
make 50% of the state’s electricity come from renewable energy sources such as solar, wind, and
hydroelectric by the year 2030, and to provide support for safely operating upstate nuclear plants.
It also aims to reduce greenhouse gas emissions 40% by 2030 and 80% by 2050. Benefits of
about $2 billion dollars through near term project development will be achieved when CO2
emissions impact is included. 1 The CES aims to attract billions in direct investment in local state
communities with $3 in private capital for every $1 invested by the state (in new renewables).2 It
is expected that investments in clean energy will protect customers from price spikes caused by
changing fossil fuel prices. A diversified sourcing will allow for competition and price stability.

1
2

Clean Energy Standard (1994)
Clean Energy Standard (1994)
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ii.

Reforming Energy Vision (REV)
The REV is a broad New York State plan initiated in April 2014 to allow for New York
citizens to transition from centralized energy towards a decentralized model which will allow
customers to have autonomy with interaction and usage of energy. The overall goal is to reduce
greenhouse gas emissions, reduce consumption of energy, and increase renewably generated
energy.3 Part of the problem the REV is trying to address is the misalignment of utility profit
goals and renewable energy resources. Utilities need money to maintain the electrical grid ($30
billion this decade) and are struggling as customers have taken advantage of “Distributed Energy
Resources”(DER) such as efficiency, rooftop solar, electric cars, etc.4
● The New York State Public Service Commission has divided the REV into two tracks;
create markets for DER and reform utility ratemaking practices. 5
● The REV has 9 key goals:6
○ 1. Make energy more affordable for all citizens,
○ 2. build a more resilient energy system,
○ 3. empower customers to make more informed energy choices,
○ 4. create new jobs and business opportunities,
○ 5. improve existing initiatives and infrastructure,
○ 6. Support cleaner transportation,
○ 7. Cut greenhouse gas emissions by 80% by 2050,
○ 8. Protect New York’s natural resources, and 9. Help clean energy innovation
grow.
● To achieve these goals, several initiatives have been set out by the REV. Below are those
most pertinent to solar.7
○ K Solar: Assist K-12 schools with utilizing solar at lower costs
○ NY Prize: State led funding offering $40 million in awards to communities that
build their own energy systems.
○ NY Sun: State program to help finance 3000 megawatts of solar projects in the
next 10 years. $13 million in funding will be available to communities of low and
middle income.
○ NY Green Bank: Providing funding for clean energy projects. ($1 billion)
● The REV also establishes a “Distributed System Platform” (DSP), which is a series of
technological and business practices that allow alternative energy sources to compete on
the open market with traditional sources. The goal is to create a marketplace where costs
and benefits of energy solutions are rooted in energy bills.8 Utility companies play the
role of DSP provider and operate the marketplaces. Utilities are incentivized through
3

Reforming Energy Vision Lapin (2016)1
REV Lapin(2016) 2
5
REV Lapin(2016) 3
6
REV Lapin (2016) 3
7
REV Lapin (2016) 3
8
REV Lapin (2016) 4
4
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monetary and regulatory measures to integrate planning for a decentralized, efficient grid
into their day to day practices.
● The REV attempts to balance benefits to utilities and consumers to encourage renewable
projects such as solar.
○ A good example would be AVANGRID Inc. partnering with NYSEG to
implement a solar project which would allow companies to balance costs and
revenues associated with solar.9 Utilities would take a smaller connection
payment in exchange for solar companies allowing utilities to scale back and shut
down power deliveries from solar panels when utility lines are overloaded.
○ Another good example of a REV project would be between the Adirondack
North Country Association (ANCA) and NYS Energy Research and Development
Authority where ANCA and municipalities developed a solarize campaign
through NY Sun initiative with 30 solar installation contracts.10
iii.
Global and Regional Initiatives
● Paris Climate Accord
○ The Paris Climate Accord was adopted in December 12 of 2015 with a goal of
“holding the increase in global average temperature to well below 2 degrees
Celsius above pre-industrial levels…”11 The developed world would provide
funding of $100 billion per year to help developing countries with carbon
reductions kicking in in 2020.12
○ However, the Trump administration has pulled the United States out of this
agreement and therefore the future of the U.S. remains uncertain in relation to this
accord.
● Regional Greenhouse Gas Initiative (RGGI)
○ The RGGI is a six-state cap and trade program intended to reduce carbon dioxide
emissions from power plants with nameplate capacity above 25 megawatts (MW).
Connecticut, Delaware, Maine, Maryland, Massachusetts, New Hampshire, New
York, Rhode Island, and Vermont have joined in an effort to rude power sector
carbon emissions.13
○ Each individual state has CO2 budget training programs and each training
program limits emissions of carbon from electric power plants, issues CO2
allowances and establishes participation in regional CO2 allowance auctions.14
○ With the “RGGI Cap”, a regional budget for CO2 emissions from the power sector
is set.

9

REV Lapin (2016) 5
REV Lapin (2016) 6
11
Domonoske (2017)
12
Domonoske (2017)
10

13

RGGI Inc. (2018)
RGGI Inc. (2018)

14

Otsego County Conservation Association, Inc., page 7

■ For 2019 that cap is 80,179,708 tons and the adjusted cap is 58,288,301
tons.
■ For 2020, those numbers are 78,175,215 tons and 56,283,807 tons
respectively.15
○ The “Emissions Containment Reserve”(ECR) will begin in 2021 and will
withhold allowances from circulation to secure additional emissions reductions if
prices fall below established trigger prices. The ECR will trigger when emission
reduction costs are lower than projected.16
○ More importantly for solar development, states are able to reinvest proceeds from
CO2 allowance auctions in consumer benefit programs to improve efficiency and
deploy renewable energy technologies.17
b.

Progression of Solar in New York State
Please refer to the graphs and charts below for detailed information on the development
of solar in the state over time. As you can see, in New York, and particularly in Delaware and
Otsego Counties, recent years have showed a slowing of the major increases in solar investment
and project development we saw. While the trend may be slowing, it likely will not stop. As
Governor Cuomo attempts to further the upstate economy and renewable energy, it is likely that
solar investments and development will continue.

15

RGGI Inc. (2018)
RGGI Inc. (2018)
17
RGGI Inc. (2018)
16
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● 18For additional information on solar trends in New York State, please visit: NY SUN (2018)
https://www.nyserda.ny.gov/All-Programs/Programs/NY-Sun/Data-and-Trends
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Part 3 - Are there Downsides to Solar Development?
It is important to keep a broad view of solar development when approaching the subject.
While it seems to be an all around great development, it does, like most things, have downsides.
However, all things considered, it is better than regular (non-renewable) energy development.
Please view the following charts to compare the environmental impacts and reference the paper
from which they came.

(All figures on downsides are from Turney, Fthenakis (2011))
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● In their conclusion, Turney and Fthenakis note that solar in forested reasons
increase more CO2 than in deserted regions (factor of 2-4).
● Also, all environmental impacts are heightened by lower insolation in cloudy or
high altitude regions, because less electricity is generated from the life cycle of
the plant. 20 In Otsego and Delaware counties, the habitats most likely affected
would likely be forests or farmland. Refer to figure 1 above to compare those
two.

19
20

Turney, Fthenakis (2011)
Turney, Fthenakis (2011)
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Part 4 - Public Perception of Solar Projects
When considering your municipality’s approach and mission when it comes to solar, it is
obviously important to think about what the public will think. This may seem like a daunting
process to think about as it could involve countless forums and surveys. However, some of the
work has already been done.
Carlisle et al. (2015) studied public perception of large scale solar developments on the
national level and in the southeast US in particular. While they mainly study solar projects at a
larger scale than you are likely considering, the same principles will likely apply.
● The study used phone surveys and relied on 619 completed interviews and found broad
support in general for construction of large solar facilities (82%).21 The study also
focused on response at the county level.
● The overwhelming majority of people support the construction of solar even when it is
hypothetically planned for their own county.22
● 79% of Americans don’t think there are too many government incentives and political
ideology, education, and age have little effect on support for solar, showing it is largely a
non partisan issue.23
● There are some results to be more cautious of.
○ 70% of people believe that solar facilities will decrease property values,
Americans are split on whether solar energy is more or less expensive than other
sources, and only 60% of people trust the companies developing solar. 24 This
shouldn’t be too large of a concern as it has been largely shown that solar will
likely not decrease property values and through well planned regulations, zoning,
and process as outlined later in this guide, perception of the companies shouldn’t
even matter.
○ Public education is key on these issues and the facts on the upsides of solar, as
well as downsides, should be conveyed from the start.
● Additionally, respondents living in rural areas were shown to be less supportive of solar
development in their county than city dwellers.25 Otsego and Delaware counties are
mostly rural so public perception may be predictably resistant to solar development.

21

Carlisle et al. (2015) 10,11
Carlisle et al. (2015) 11
23
Carlisle et al. (2015) 13,15
24
Carlisle et al. (2015) 13
25
Carlisle et al. (2015) 14
22
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This chart is helpful even though it only shows national and southwest data as it helps to
show overall trends of favorability towards solar.
Part 5 – Preparedness in Otsego and Delaware
a. Home Rule Component of NY State Constitution
Article IX of the New York State Constitution essentially grants rights to local
municipalities over the state government. The article gives local governments a set of rights and
powers such as:(Article IX SECTION 1) Note this list is not exhaustive.
● (a) Every local government, except a county wholly included within a city, shall have a
legislative body...have power to adopt local laws…27
● (f) No local government shall be prohibited by the legislature (1) from making a fair
return on the value of the property used and useful in its operation of a gas, electric or
water public utility service, over and above costs of operation and maintenance and
necessary and proper reserves, in addition to an amount equivalent to taxes which such
service, if privately owned, would pay to such local government, or (2) from using such
profits for payment of refunds to consumers or for any other lawful purpose.28
● Section 2 (c) ... (i) every local government shall have power to adopt and amend local
laws not inconsistent with the provisions of this constitution or any general law relating
to its property, affairs or government…29
● Essentially, counties and municipalities share powers separate from those the state has.
Knowing this in depth may not be important for this guide other than taking note that
your municipality has power to regulate

26

Carlisle et al. (2015) 27
Howard Samuels New York Policy Center, Inc. http://nyconstitution.org/issue-provision/Home-Rule
28
Howard Samuels New York Policy Center, Inc. http://nyconstitution.org/issue-provision/Home-Rule
29
Howard Samuels New York Policy Center, Inc. http://nyconstitution.org/issue-provision/Home-Rule
27

Otsego County Conservation Association, Inc., page 13

b.

Table for land use regulations
Below is a table of municipalities (towns, villages, and cities) in Otsego and Delaware
counties and whether they have a comprehensive plan, whether it mentions solar, zoning,
whether zoning mentions solar, and any relevant solar law.

Municipality

Comprehensive Comp. plan
plan
mention solar

Zoning

Zoning for
Solar

Solar Law

Otsego County
(Towns)
Burlington

2013 No

No

No

Butternuts

2013 Yes

No

No

Cherry Valley

2007 Not found online Yes(2011)

Not Adequate

Decatur

1992 No

Yes

No

Edmeston

1989 No

Yes(2001)

No

No

Yes(2005)

No

Exeter

No

Hartwick

2010 Yes

No

No

Laurens

2014 Yes

Yes(2003)

Not Adequate

Maryland

1993 No

Yes(2001)

No

Middlefield

1989 No

yes(2016)

No

Milford

Yes, although
limited to
discussion of the
school solar
2012 project, no plan Yes(2007)

No

Morris

1987 No

No

New Lisbon

2008

No

No (only mention
of survey about
solar/wind/LEED) No

No

Oneonta(town)

2014 Yes (strong)

Yes(2002)

Not Adequate

Otego

2016 Yes

Yes(2005)

Not Adequate

Opted out of
real property
tax
exemptions
for solar

Moratorium on
Solar Farms
(2016)
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Otsego
Pittsfield

2008 No
No

Plainfield

No
2000 No

Yes(2015)

No

No

No

Yes

No

Richfield

2018 No

Yes(2005)

No

Roseboom

2011 Yes, but limited

No

No

Springfield

2009 Yes, but limited

Yes (2017)

No

Unadilla

2005 No

No

no

Westford

2012 Yes

Yes(1995)

No

Worcester

No, but
considerable
mention of future
land use
problems and
mention of
2003 moratoria
Yes(1976)

No

Otsego County
(Villages/City)
Cherry Valley

No

Cooperstown

No
2016 Yes

No

No

Yes(1989)

Not Adequate

Gilbertsville

No

No

Yes(1996)

No

Laurens

No

No

No

No

Milford

2005 No

Yes(2007)

no

Morris

1987 No

No

No

Oneonta

2007 No

Yes(2011)

Not Adequate

Otego

2016 no

Yes

Yes

Yes(1974)

No

Yes(1990)

Yes

(joint with the
Richfield Springs town)
Unadilla
Delaware
County (towns)

(joint with the
town)

2002 No

Opted out of
real property
tax
exemptions
for solar
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Andes

2003 No

Yes (1993)

No

Yes (2017)

Not Adequate

No
Bovina

2002

Colchester

No

No

No

No

Davenport

No

No

No

No

Yes(2002)

Not Adequate

No

No

Yes(2007)

Not Adequate

Delhi
Deposit

2011 Yes
No

Franklin

No
2006 No

Hamden

No

No

No

No

Hancock

No

No

No

No

Harpersfield

No

No

No

No

Kortright

No

No

No

No

Masonville

2008 No

No

No

Meredith

2010 No

No

No

Middletown

2011 No

Yes (2000)

Not Adequate

Roxbury

2011 No

No

No

No

yes

Code not
online

No

No

No

No

Yes(2015)

Not Adequate

Yes (2004)

No

Sidney

No

Stamford
Tompkins

2011 Yes
No

Walton

No
2006 No

Delaware County
(Villages)
Delhi

Joint with town

Joint with town

Deposit

2017

No

Fleischmanns

2009 No

1998 No
Yes(2011)

Not Adequate

Franklin

No

No

No

No

Hancock

No

No

Yes(1992)

Not Adequate

Hobart

No

No

No

No

Margarettville

NYRCR(New York
Rising
Yes

Yes (2006)

Not Adequate
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Communities
Reconstruction
Plan)2014
Sidney

No

Stamford
Walton

No
2017 Yes(minor)

No

No

Yes(2008)

Not Adequate

Yes(2008)

Not Adequate

Yes(2010)

Not Adequate

30

Note: *Not adequate in this table is defined as not separating solar as a separate feature. Many
zoning regulations mention solar installments but include them in accessory use categories
and/or group them with all renewables. Some, such as Sidney, list it only as requiring a special
permit. Some zoning regulations also discuss residential solar, but fail to address larger solar
facilities as is the focus of this guide.
Dates listed alongside the comprehensive plan are when the comprehensive plan was
released. Dates listed alongside zoning are when the last update to the zoning code was made or,
if no amendments were made, when it was initially released.
Some municipalities listed in the table above as having no comprehensive plan or zoning
code could have both, but were unable to find online.
Many municipal zoning codes and comprehensive plans were difficult to find. This itself
is a problem when trying to attract solar development as it hinders the ability for developers and
citizens to check the zoning regulations easily. When competing with nearby similar towns,
having easily accessible codes could prove very helpful.
c.
Table summary
i. Otsego County:
● Out of a total of 34 municipalities (24 towns, 9 villages, and 1 city),
● 29 have a comprehensive plan. (85%)
○ 10 of those comprehensive plans mention solar
● 23 have zoning (68%)
○ None address solar fully
● 3 towns have some form of a solar law/ moratoria
ii. Delaware County
● out of a total of 29 municipalities (19 towns and 10 villages),
● 15 have a comprehensive plan. (52%)
○ 4 of those comprehensive plans mention solar
● 15 have zoning (52%)
○ None address solar fully
● The county as a whole adopted a resolution to enter into “host community benefit”
agreements for solar installations which would allow negotiations with developers to
30

Table information can be found from http://www.otsegocounty.com/depts/pln/ ,
http://www.otsegocounty.com/depts/pln/SolarResourcesforMunicipalities.htm , and municipal websites
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provide revenue to the town, county, and school district involved.31 This was in 2016, and
limited information is available beyond that.
d.
Preparedness
Overall, Otsego and Delaware counties are not well prepared for solar development,
particularly Delaware county. The small towns and villages in the county need to implement
better zoning and/or solar laws in order to better defend and protect their interests and rights
from solar development. Doing so will not prevent solar development, but will make the process
more fair, efficient, and just. The reasons for developing such laws will be presented later in this
guide. Adding solar to a comprehensive plan probably is not as imperative as zoning/solar law
changes, but could prove helpful the next time your municipal comprehensive plan is being
created to set the tone for solar development.
Additionally, having no comprehensive plan at all can be problematic as it sets no
“mission” for your municipality. Having no zoning allows for solar to be developed anywhere.
The case for having both of these in existence, leaving solar aside, can be made, but is somewhat
larger than the scope of this guide. Contacting your county planning department or planning
organizations such as the OCCA would be helpful when deciding to implement a comprehensive
plan/zoning/solar law, and how to do so.
Part 6– Review Process for developing solar and findings/guidance
Developing solar can be quite complicated and nuanced, or it can be made fairly simple,
depending on the process that is followed. There are two primary solar type projects that could
exist and are outlined in more detail below. No matter which type pertains, there are methods
and processes that are useful to apply to both. If there is no organization or methodology applied
to solar development, municipalities can be caught in legal and environmental issues holding up
meaningful and efficient solar development. In the local municipality of Harpersfield, this
proved to be the case, with inefficiencies. Outlined below are recommendations and facts
pertaining to Moratorium, the SEQRA process, solar laws and zoning, funding methods, and
case study references.
a. Two Pathways
There are two main “types” of solar projects that this guide aims to help with. Those are
municipal (for mostly larger projects) and Community (for mostly smaller projects). It is likely
that Community Solar projects will get more benefit from this guide, although both should take
note of information presented as it applies to both.
● Municipal Projects (larger)
A Municipal Solar project is when a municipality decides it wants to implement a solar
project and seeks to find solar contracts. Laurens was a municipal project. The county of
Otsego contacted MEGA energy (Municipal Electric & Gas Alliance) to join an already made
contract with Tesla. The municipality (Otsego) then agrees on net metering and PILOT (Payment
in lieu of taxes) agreements.
31

Cairns (2016) http://www.watershedpost.com/2016/delaware-county-will-tax-commercial-solar-farms
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● Community Projects (smaller)
Community projects are those like the one in Harpersfield whereby the municipality is
not really seeking a solar project, but reacting to one. A developer, Cypress Creek Renewables
in the case of Harpersfield, came to an agreement with a landowner and then approached the
town to build a solar development. The town then has to plan and work with the developer
negotiating PILOT or net metering agreements possibly. Both community projects and
municipal projects should go through the State Environmental Quality Review (SEQR) process.
Community projects, at the moment, are not quite eligible to work with organizations such as
MEGA to enter into larger contracts. However that may change in the future.
b.
Overview of review process for developments
i.
Moratorium
A land use moratorium can be a useful tool for local municipalities to utilize when unsure
how to approach solar development. This is a tool for governments responding to projects being
developed in their jurisdiction and not to towns/municipalities seeking project development such
as the Laurens example mentioned.
A land use moratorium can be defined as a local enactment that temporarily suspends a
landowner’s right to obtain development approvals while the community considers and
potentially adopts changes to its comprehensive plan and/or its land use regulations to address
new circumstances not already addressed. This approach can be used to preserve the status quo
while zoning changes are made or a solar law is developed. 32
A municipality can also utilize “growth capping laws”, designed to limit development
pending upgrading of capital improvements in communities. 33
There are some requirements that should be upheld before land use moratoria is used.
Municipalities should have a reasonable time frame, a valid public purpose, balancing of benefits
and detriments of the moratorium to the municipality, strict adherence to procedures for the
enactment of local laws, and time certain expiration.34
● Reasonable Time Frame: As presented in the James A. Coon Technical Series on LandUse Moratoria, courts “will look carefully to see the that the terms of a moratorium
express a relatively short but specific duration, and that the duration is closely related to
the municipal actions necessary to address the underlying issue.”35 In the case of solar
energy development, a reasonable moratorium would involve a municipality enacting a
solar ordinance or amending their Site Plan Review Law to accommodate solar
development. Examples of an unreasonable time frame would include a municipality
updating their Comprehensive Plan or letting a moratorium go on indefinitely.

32

New York State Division of Local Government Services (2010) (Land Use Moratoria 1)

https://www.dos.ny.gov/lg/publications/Land_Use_Moratoria.pdf
33

New York State Division of Local Government Services (2010)(Land use moratoria 5)
New York State Division of Local Government Services (2010)(Land use moratoria 6,7,8,9)
35
New York State Division of Local Government Services (2010)(Land use moratoria 7)
34
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● Valid Public Purpose: The utilization of police power by a municipality must be
justified by a valid public purpose. Typically, a moratorium on land-uses or development
will be considered a valid interim measure so long as it is enacted while a municipality is
considering changes to Zoning and/or other land-use regulations. The enactment of
moratoria should also include a well-reasoned reason as to why it is being enacted in the
form of a resolution or proclamation.
● Address a Situation where the Burden Imposed by the Moratorium is being Shared
Substantially by the Public at Large: When enacting a land-use moratorium,
municipalities must ensure that its effects are distributed across the public at large as
opposed to a few landowners. Long standing rulings have held that moratoriums may be
invalidated if its effects only apply to a few select landowners. It is for this reason, that
moratoriums should be established in a way that applies to the whole municipality in
question. 36
● Strictly Adhere to the Procedures for the Enactment of Local Laws: The enactment
of land-use moratoriums must follow the rules for adoption and amendments of zoning
ordinances. These rules are found in Town Law §264 and §265, Village Law §7-706 and
§7-708, in addition to individual city charters. Procedures established by law must be
followed literally. For example, in Caruso v. Town of Oyster Bay (1997), a local law
establishing a moratorium on building permits for home construction was struck down
because the Town failed to refer the law to the County Planning Department as per
General Municipal Law §239-m. Municipal leaders with questions can contact the New
York State Association of Towns for additional assistance.
● Establish a Certain Time when the Moratorium will Expire: As stated above, landuse moratoriums cannot extend indefinitely. As established in Russo v. New York State
Department of Environmental Conservation, the duration of a moratorium cannot be
unreasonable and that the enacting body must set a date for its termination. In regard to
solar development, a common rule of thumb for the duration of a moratorium is
anywhere from six to nine months. This would allow a municipality with monthly
meetings to take a deliberative approach to enacting new or amending existing
ordinances.
When drafting a moratorium law, it should be in the form of a local law to avoid
uncertainty concerning authority.37 The moratorium should clearly define the activity affected
and have a valid public purpose of the moratorium with clear outline of the particular land use
issue, in this case solar farms. Additionally, the moratorium should allow affected landowners to
apply for relief from restrictions.38
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1995 N.Y.L.J. p.35 col.3 (Sup. Ct. Westchester Co.)
New York State Division of Local Government Services (2010) ( Land use moratoria 14)
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New York State Division of Local Government Services (2010)(Land use moratoria 14)
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ii.

State Environmental Quality Review Act (SEQRA)

39

SEQRA is incredibly important to consider in developing solar projects in your
municipality. It is perhaps the largest “challenge” to overcome in developing a project.
Established in 1975, the New York State Legislature declared that the purpose of SEQRA is:
“To declare a state policy which will encourage productive and enjoyable harmony
between man and his environment; to promote efforts which will prevent or eliminate damage to
the environment and enhance human and community resources; and to enrich the understanding
of the ecological systems, natural, human and community resources important to the people of
the state.”40
In simpler terms, it allows for a full and comprehensive review of the potential impacts
of a project by members of the public and the town/planning boards. While it may seem like a
barrier to efficiency, it is truly a helpful (and required) piece in developing solar, and many
other, projects.
For the purposes, of SEQRA, §617.7(c) establishes three broad categories of
environmental impacts:
1. Biological or natural impacts (which include impacts upon air, water, erosion,
vegetation, wildlife and increased use of energy resources);
2. Effects on human health or quality of life (which include increases in traffic,
changes in population patterns, impacts upon the historical, archaeological,
39
40
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architectural or aesthetic resources affected by an action, or increased health
risks); and
3. Effects upon land-use (which include changes in neighborhood character, use, and
community goals or plans for development).
Additionally, §617.4 lists several items that deserve scrutiny with respect to their potential
environmental impacts. By no means is the list in §617.4 comprehensive, rather it acts as a
reference point for municipalities as they embark upon the review of pending projects.
● Solar arrays under 25 megawatts of nameplate capacity are subject to the SEQRA
process. The law outlines that a project must be reviewed under SEQRA if it involves a
“discretionary” decision of an agency to approve, fund, or directly undertake an action.
These “Discretionary decisions” include; zoning changes, site plan approval, special use
permits, environmental permits issued by the DEC, etc. 41 “Actions” include; physical
projects such as construction, adoption of rules/ regulations by a government agency such
as zoning, and decisions by agencies on policies such as land use plans, formation of
special districts, or establishment of policies on use of public lands.42 So, the agency must
determine the classification of the action. It is important to remember that SEQRA
review should be undertaken as soon as an application to approve an action is received or
as early as possible.
● Prior to moving forward with the discussion of the SEQRA review process, it is
important to discuss the following items:
○ Economic Interests:
■ While SEQRA’s definition of the environment does protect the socioeconomic elements reflected in existing population patterns and
neighborhood and community character Chinese Staff & Workers
Association v. City of New York (1986). Pure economic or competitive
interests fall outside of SEQRA’s purview.
■ Ridgewood-Bushwick Senior Council, Inc. v. Giuliani (1996)- economic
relief not cognizable under SEQRA;
○ Expertise of Boards
■ The SEQRA process contemplates that the determination of significance
may often be made by an agency having “little or no formal knowledge of
the environment,” while part 2 of the full EAF states that the reviewer is
not expected to be an expert in environmental analysis. §617.4(c); FEAF
part 2 instructions; Coca Cola Bottling Co. v. Board of Estimate of the
City of New York (1988).

41
42

New York State Department of Environmental Conservation (2010) (SEQRA Handbook 13)
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■ Ultimately, the lead agency’s choices in completing the EAF must be
reasonable in view of the specific circumstances presented. If the lead
agency ignores potentially important issues or facts, its actions may be
found arbitrary upon judicial review and may be overturned
● Frost v. Long Island Power Authority (2015) motion to dismiss
denied in part because negative declaration predated the EAF
● SEQRA requires to classify actions as either a Type I, Type II, or Unlisted actions. These
classifications attempt to organize projects by their likelihood to cause a significant
environmental impacts.
○ Type I actions are those that are deemed “likely” to have an environmental impact
such as the construction of a wastewater treatment plant.
○ Type II actions are those that are anticipated to have little to no environmental
impact such as the construction of a single family home
○ Unlisted Actions fall in between Type I and Type II actions. A majority of actions
unders SEQRA are considered unlisted.
● Type 1 Actions
○ Type I actions are those, described in section 617.4 of statewide SEQR
regulations, that “...experience has shown are more likely to have significant
adverse environmental impacts.”43
○ All Type I actions require a full Environmental Assessment Form (EAF)
submitted to the lead agency. After review, if the lead agency determines the
action could create at least one significant impact to the environment, an
Environmental Impact Statement is warranted.44
○ Procedural consequences associated with Type 1 designations
■ Requires coordinated review of the action, preparation of full EAF, and
formal notice of issuance of a negative declaration. Basic analytical
components are identical for Type 1 and unlisted actions.
○ Judicial challenges often include the allegation that the lead agency has
mischaracterized a Type 1 action as either a Type II or unlisted action.
■ Sierra Club v. Village of Painted Post (2015 ) related to a water agreement
related to the withdrawal and sale of approximately one million gallons
per day of surplus water from municipal water supply was not a Type II
action because it did not involve the purchase of surplus government
“property” but rather a natural resource and, moreover, evidence showed
the transloading facility may be substantially contiguous to a public park
which would render the agreement a Type 1 action pursuant to
§617.4(b)(10)
43
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○ Where one agency has classified an action as Type 1, all other involved agencies
must also treat the action as a Type 1 and must coordinate their review of the
action by selecting a lead agency
■ Can be dangerous-if other involved agencies do not know that a particular
involved agency has classified the action as Type 1 in its own, incidual
Type 1 list, it is possible that other agencies may engage in uncoordinated
review of the action, thinking it is unlisted, thereby violating this
provision.
● Type II Actions
○ Type II actions are those described in section 617.5 that “...have been determined
not to have a significant adverse environmental impact.”45 This determination
ends the review.
● Although SEQRA does not require that an agency formally document its
determination that an action is Type II, it is good practice to prepare a
memorandum to the file or to insert a “whereas clause” in a resolution reflecting
the agency’s conscious decision to treat the action as Type II under SEQRA. At a
minimum such a step will demonstrate to a reviewing court that the agency
actually considered the question, and did not merely make post-hoc
rationalizations when facing litigation.
● Unlisted Actions
○ Unlisted Actions constitute the majority of actions that come under SEQR review.
For an Unlisted Action, the agency can either require a full or short EAF,
although a full one would be largely beneficial for solar.
○ Unlisted actions covers the vast category of actions which are subject to SEQRA
but which carry no presumption of potential environment significance one way or
the other. Unlisted because not specifically addressed.
○ Unlisted actions can become Type 1 actions if they are proposed to be undertaken
within or substantially contiguous to various protected resources.
● For both Type I and Unlisted Actions, once an EAF is completed, it is up to the lead
agency, likely the municipality, to issue either a Positive Declaration or Negative
Declaration. The former indicates that an action that has potential for at least one
significant adverse environmental impact, requires an Environmental Impact STatement,
and must be filed with the state with a continuation of the SEQR process. 46
● When SEQRA Must Occur
● SEQRA should be complied with before any decision which commits an agency
to a definite course of future actions.
45
46
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● SEQRA Timeframes:
○ Establish Lead Agency: within 30 days
○ Determine Significance: within 20 days
○ Scoping (optional): within 60 days → time starts when applicant submits draft
scope
○ DEIS preparation: No Time Frames
○ Determine adequacy of DEIS: 45 days → 30 days for resubmitted DEIS
○ Public Review and Comment without hearing: 60 days (unless extended or
hearing is added)
○ Public Comment and Review: 30 days minimum
○ If Hearing is held: 15 days minimum 60 days maximum for public comment and
review
○ No timeframe for hearing
○ 45 days maximum to prepare FEIS
○ 10 days minimum, but generally variable timeframe, for preparation of SEQR
findings process
● Low SEQRA Threshold
○ Under the National Environmental Protection Act (NEPA), an EIS need be
prepared only for major federal actions significantly affecting the quality of the
human environment. However, SEQRA requires the preparation of an EIS for any
action that “may” have a significant effect on the environment as per ECL§80109(2) and Holmes v. Brookhaven Town Planning Board (1988).
○ Expanding on the previous ruling, Barrett v. Dutchess County Legislature (2007)
established that an EIS is required if an action may include the potential for even
one significant environmental impact.
● Environmental Assessment Forms
○ Definition: form used by an agency to assist in in determining the environmental
significance or non significance of actions. The EAF is further defined in 6
NYCRR §617.2 as “a properly completed EAF shall contain enough information
to describe the proposed action, its location, its purpose, and potential impacts on
the environment.”
○ There are two types of EAFs:
○ Short EAF: used for unlisted actions, typically
○ Full EAF: used for Type I actions (more likely to require an EIS).
○ It should be noted that in 2013, the DEC issued guidance on how to complete
EAF’s which provide links to data and references for applicants.
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● Full EAF
○ Three Major Parts to an EAF:
○ Part One: completed by the applicant--requests factual information about
the project, its operations and its site environs.
○ Part Two: sets out questions that are designed to establish the magnitude
of the proposed project’s environmental impacts.
○ Part Three: to be completed if one or more of the projects is potentially
moderate to large, even the impacts may be mitigated.
○ Part One full EAF:
○ Contains detailed questions about physical characteristics of project, the
site, and what type of mitigation measures applicant will use.
○ The lead agency is ultimately responsible for the adequacy and
thoroughness of the information provided in the EAF, and accordingly
may require the applicant to clarify or expand or information provided and
may ask for additional information
■ Kirk-Astor Drive Neighborhood Association v. Town Board of
Pittsford (1985)
■ S.P.A.C.E. v. Hurley (1986)
○ Part Two Full EAF: Part Two asks questions about all the criteria a lead agency
must consider when determining the the environmental significance of a project.
These questions are broken down by categories such as groundwater, energy,
agricultural resources, etc. Sub-questions are asked to quantify the impact.
○ It is the responsibility of the Lead Agency to prepare Part 2 of the EAF, though it
is permissible for the Applicant to prepare a draft to facilitate discussion. The
following court cases provide additional clarity:
○ Citizens Against Sprawl-Mart v. Planning Board of the City of Niagara
Falls (2004): the Lead Agency failed to fill out parts 2 and 3 of the EAF
thus leading to a nullification of a negative declaration.
○ Zambito v. Town of Marlborough (2003): the failure of the Lead Agency
to fill out Parts 2 and 3 of the EAF was found by the courts to be
“arbitrary and capricious as a matter of law.”
○ It should be noted, Part 2 of a Full EAF- never substitutes for an agency’s
judgment-rather, it acts as a guide to help boards ask the right questions. Most
important thing is lead agency’s “written expression of their reasoning in support
of its determination of significance, not whether it completed a section of a form.”
○ Croton Watershed Clean Water Coalition, Inc. v. Planning Board (2004)
○ Lindenthal v. Town of New Castle (2015) planning board’s failure to fill
out Parts 2 and 3 of the EAF did not annul SEQRA determination where
the board resolution granting a special permit contained the required
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written reasoned elaboration and the record demonstrated that the planning
board considered the factors listed in Parts 1 and 3 of the EAF.
● Determining Impact: As previously stated, Part Two of the EAF requires the Lead
Agency to determine if components of a project have either no impact, a small impact, a
moderate impact, or a large impact. The following section provides additional insight:
.
○ No Impact: no impact will occur if the proposed action is consistent with the
community’s adopted plan and zoning, does not cause a change in the intensity of
land-use in the area, does not change the quality of the existing community or its
character, does not change or impact any environmental resource or infrastructure,
or create a hazard to human health
○ Small Impact:These are impacts that are minor in magnitude and that have small
or limited effects on environmental resources. Small impacts may also occur
when an impact is limited to a small area. Small impacts are usually isolated, of
minimal size, intermittent or short in duration and do not affect rare or unusual
species, habitats, or other resources. Small impacts include those that would
generally be considered negligible and minor. These are often impacts from
activities or resources that are not regulated or protected by any local, state, or
national agency.
○ Moderate Impact: These are impacts that are moderate in magnitude and that
have more impact on environmental resources. Moderate impacts can also occur
when the impact affects a larger part o the parcel or even extending to a small area
just beyond the parcel. Moderate environmental impacts may be either isolated or
of regional concern. They are longer lasting, are often reversible and can be more
readily addressed through mitigation measures or project changes, The resource
affected often have broader local or regional concern and often are activities or
resources that are regulated or protected by some local, state, or national agency.
○ Large Impact: These are impacts that are severe in magnitude or cover larger
areas in the neighborhood or community. The environment impacts anticipated
could be irreversible, challenging to mitigate of wide regional scale, or of long
duration. A large impact may also be unlikely to occur, but if it does, would be
very damaging to the environment. The resources affected often have broader
local or regional concern and often are activities or resources that are regulated or
protected by some local, state or national agency.
○ Finding an impact “moderate to large” does not necessarily mean that there is a
significant environmental impact--that is determined in Part 3.
○ Part 3 Full EAF
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○ Part 3 requests identification of the specific conditions imposed that will
modify the proposed action so that no significant adverse environmental
impacts will result.
● Short EAF (applies mainly to residential (type II))
○ DEC states that a short EAF can be used to fully satisfy SEQRA review
requirements for Unlisted Actions. (DEC, Final Generic Environmental Impact
Statement Including Final Regulatory Impact Statement and Final Regulatory
Flexibility Analysis for Revisions to 6 NYCRR Part 617 Feb 18, 1987)
○ However, agencies are free to prepare a full EAF where circumstances warrant
obtaining additional information. (Potter v. Town Board of the Town of Aurora
2009) court approved use of full EAF where short EAF provided insufficient
information for determination of significant
○ The applicant is responsible for completing Part One of the Short EAF, while lead
agency is responsible for completing the environmental assessment portion
contained in Part 2. Part 3 should explain how the lead agency determined
significance or lack thereof of environmental impacts.
○ Note
○ If project is likely to be the subject of controversy or litigation, agencies
and project sponsors should give serious consideration to completing a full
EAF instead. A Short EAF offers limited opportunity for description of the
project elements and potential effects, and little physical space for the
agency to explain how it arrived at its determination-may not convince a
reviewing court that the lead agency has taken the requisite “hard look” at
the potential environmental issues involved.
○ Corrini v. Village of Scarsdale (2003) short EAF was insufficient to assess
potential impacts of new ambulance facility
● Determining Environmental Significance
● Lead Agency’s Responsibilities
○ Lead agency makes the ultimate decision -the determination of whether a
particular action may have a significant effect on the environment--has subjective
elements and is within the lead agency’s discretion, subject to judicial review.
○ Determination of significance can have a profound effect on whether the action
under consideration will finally be implemented.
○ Lead Agency’s failure to adequately and carefully complete Parts 2 and 3 of the
EAF can result in a court overturning an agency’s approval.
○ Franklin Ave. R.E. Corporation v. Heaship (2016): Town Board failed to
complete EAF in connection with adoption of zoning amendment.
○ It is common for Applicants to help lead agency prepare Parts 2 and 3-however,
the lead agency is ultimately the one on the hook for the adequacy of the EAF.
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○ Phelps v. Town Board of Town of Alabama (1997): Parts 2 and 3 of the
EAF completed by the Applicant, no evidence that Town Board
independently reviewed the EAF; negative declaration overturned.
○ Lead agency should not hesitate getting help from other involved or interested
agencies, particularly when these agencies have specific information regarding
resources that may be affected.
● Choosing the Appropriate Form
○ SEQRA requires the preparation of a Full EAF for a Type 1 action. For unlisted
actions, a short EAF can be used, but lead agencies are authorized to require
submission of the Full EAF.
● Basic Steps for Determining Significance
○ Consider the action as defined in §617.2(b) and 617.3(g);
○ Review the EAF, the criteria contained in §617.7(c) of and any other supporting
information to identify the relevant areas of environmental concern;
○ Thoroughly analyze the identified relevant areas of environmental concern to
determine if the action may have a significant adverse impact on the environment
○ See forth its determination of significance in a written form containing a reasoned
elaboration and providing reference to any supporting documentation.
○ In order to require that an EIS be prepared, the lead agency must find that the
action may include the potential for at least one significant adverse environmental
impact §617.7(a)(1).
● Part 617 regulations require that in determining environmental significance, lead agency
must compare the impacts which may be reasonably expected against the environmental
criteria set forth in 6 NYCRR §617.7(c)
○ See Prand Corp v. Town Board of the Town of East Hampton 2010 (Town Board
did not take a hard look at the relevant environmental criteria when adopting a
local law that included a land clearing allowance)
○ May be utilized for both Type I and Unlisted Actions
● Environmental criteria set forth in §617.7(c):
○ Substantial adverse change in air quality, ground or surface water quality or
quantity, or traffic or noise levels;
○ Substantial increase in solid waste production
○ Substantial increase in the potential for erosion, flooding, leaching or drainage
problems.
○ Removal or destruction of large quantities of vegetation or fauna;
○ Substantial interference with the movement or resident or migratory fish or
wildlife;
○ Impacts on a significant habitat area;
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○ Substantial adverse impacts on a threatened or endangered animal or plant species
or on the habitat of the species;
○ Other significant impacts to natural resources §617.6(c)(1)(ii)
○ The impairment of the character of a quality of a Critical Environmental Area.
Below is a CEA in Delaware county that has been deemed by the DEC to be
particularly sensitive environmentally.

47

○ Non-Ecological factors
○ Attracting large numbers of people to a place for more than a few days aka
woodstock provision
○ Creating a material conflict with a community’s current plans or goals as
officially approved or adopted (Town of Riverhead v. State of New York
2001)
○ Impairing the character of quality of important historical, archaeological,
architectural or aesthetic resources or of existing community or
neighborhood character.
○ Substantially changing the use or intensity of use of land including
agricultural, open space or recreational resources or its capacity to support
existing uses.
○ Other criteria include making major changes in the quantity or type of
energy used and creating hazards to human health.

47
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● Additional Points of Emphasis Under SEQRA
○ At the end of the list of environmental criteria in 6 NYCRR 617.7(c)(1) there are
several special factors which must be considered. These are:
○ The creation of a material demand for other actions which would result in
one of the consequences;
○ Changes in two or more elements of the environment, no one of which has
a significant impact on the environment;
○ Two or more related actions undertaken, funded, or approved by an
agency, none of which has or would have a significant effect on the
environment, but when considered cumulatively would meet one or more
of the criteria in this section.
● Prioritizing “Significant Environmental Impacts”
○ Part 617.7(c)(1) of SEQRA requires lead agency to consider long-term, shortterm, direct, and indirect and cumulative effects of an action. For additional
explanation, please review Onondaga Landfill Systems, Inc. v. Flacke (1981).
○ Consideration of the Part 617.7(c) list, while mandatory, the best approach overall
is to employ educated common sense. List is intended to facilitate discussion, not
be the be all and all. Mechanical adherence to the list should never be allowed to
substitute for the exercise of the agency’s sound judgment.
○ Type 1 actions carry the presumption that an EIS will be required, however, a
Type 1 classification does not always mean an EIS will be required per se.
○ Defreestville Area Neighborhoods Association Inc. Town Board of North
Greenbush (2002); McGann v. Incorporated Valley of Old Westbury
(2002)
○ Casino Free Tyre v. Town Board of the Town of Tyre (2016)
● Determining Significance: The “H.O.M.E.S” Test
○ Part §617.6(g) of SEQRA governs the procedures for determinations of
significance. This part is governed by the case H.O.M.E.S. v. New York State
Urban Development Corporation (1972).
○ The “H.O.M.E.S” test established a three-pronged inquiry for determining
whether a Lead Agency has taken a “Hard Look” at the environmental impacts of
a proposed project:
■ Whether the record shows that the agency identified the relevant areas of
environmental concern;
■ Whether the agency took a ‘hard look; at the areas of concern; and
■ Whether the agency made a ‘reasoned elaboration; of the basis for its
determination.
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○ It must be noted that, almost all court cases on determinations of significance fall
under the H.O.M.E.S test. Additionally, while not expressly set forth in the
H.O.M.E.S test. Part 617 regulations direct that the lead agency properly define
the action under consideration before attempting to determine its environmental
significance §617.7(b)
○ SEQRA requires agencies to consider other simultaneous or subsequent actions
that are included in any long-range plan, likely to be undertaken as a result of
such a plan, or dependent on the action at issue (all parts of process basically)
○ The failure to consider all related aspects of an action can cause the determination
of significance to be overturned by a court. For example:
■ Riverso v. Rockland County Solid Waste management Authority (2012)
(authority’s negative declaration was annulled for failing to consider the
environmental effects of the entire property being condemned)
○ Consideration of these related actions may lead to identifying other potential
environmental effects that are not readily ascertainable from reviewing the
specific action under consideration. Part 2 of the EAF will be helpful.
● Additional Discussion on the “Hard Look Requirement”
○ Part §617.7(b)(3) requires agencies to thoroughly analyze the identified relevant
areas of environmental concern. While the idea of what constitutes a “hard look”
may appear overbroad at some points, recent court decisions have shed some
insight into the matter.
■ Hard look upheld: City of Mechanicville v. Town of Halfmoon (2005)
examination of environmental effects of condemnation of land for water
mains was adequate; negative declaration upheld)
■ Hard look denied: Anderson v. Town of Chilli (2009) Planning Board nor
Development Department addressed the risk of explosions in the proposed
automobile shredder resulting in fires as well as the risk of flying
projectiles from the shredder with respect to airplanes using runways near
the proposed shredder.
○ Ultimately, what constitutes a “hard look” will depend on the case at hand. That
said, in the event of judicial review, the lead agency must be able to demonstrate
to the reviewing court that it had a rational basis for its decision.
■ If sufficient record has been created to support the agency’s decision, the
court must defer to the administrative agency’s decision, even if the court
itself or an opponent of the project could have reached a different
decision.
○ One way to see if agency took a hard look involves looking at Parts 2 and 3 of the
EAF. By doing a good job with the review and preparation of Parts 2 and 3 of the
EAF, the agency can simultaneously satisfy the regulatory requirement that it
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make a written determination of significance and create a documentary record in
the event of judicial review.
○ There is no magic bullet for complying with the “hard look” requirement other
than common sense and reasoned consideration to all pertinent issues revealed in
the review process. Reviewing courts find it particularly offensive when an
agency recognizes the existence of a potential issue but then simply ignores it in
making its determination of significance.
● Negative Declarations
○ When an agency wishes to insulate its negative declaration from a successful
judicial challenge, it must come up with a clear and comprehensive explanation of
the factors it considered in determining that no potentially significant
environmental effects might result from the proposed action.
○ Agencies should not hesitate to reference portions of the EAF or any other
underlying studies or reports that have been considered in reaching the
decision.
○ Reasoned Elaboration: See Matter of Hell's Kitchen Neighborhood
Association v. City of New York (2011) (negative declaration properly
issued); (Reed v. Village of Philmont Planning Board 2006) (village board
and planning board took hard look at environmental effects that were
outlined)
○ No Reasoned Elaboration: Dawley v. Whitetail (2015) (subsequent
preparation of a written determination by board counsel is not a sufficient
written reasoned elaboration, nor is reliance on a record of the
proceedings; Troy Sand & Gravel Co. v. Town of Nassau 2011 (Board
failed to provide reasoned elaboration despite long and deliberative
process)
● Recissission of a Negative Declaration
○ In certain instances, a situation may arise where a lead agency has to rescind its
negative declaration. Part §617.7(f) of SEQRA requires lead agencies to rescind
negative declarations under certain circumstances.
○ A Lead Agency must rescind a negative declaration if it determines that a
significant adverse environmental impact may result from changes to a project,
newly documented information or changes in circumstances related to a project
that were not previously considered.
○ It’s Greener Now, Inc. v. New York State (2009) (negative declaration
rescinded following receipt of new information from USGS about
potential hydrogeological impacts)
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○ There are numerous limitations on an agency’s ability to rescind a negative
declaration. These include:
○ A Lead Agency can only rescind up until the time it exercises its decision
to undertake, fund or approve an action;
○ The Lead Agency must inform the other involved agencies and the
applicant and must provide a reasonable opportunity for an applicant to
respond prior to rescinding the negative declaration.
● Conditioned Negative Declaration:
○ A “conditioned negative declaration” is an action that may have impact that can
be reduced or eliminated by conditions imposed by the lead agency, without need
for additional study, and causes an end to the SEQR process. This cannot be
issued for a Type I action, only for unlisted.48
○ Process
■ Unlisted action by applicant;
■ Applicant prepares full EAF;
■ Town informs agencies with potential jurisdiction over a project and a
lead agency is selected;
■ Mitigation measures are identified;
■ Conditioned negative declaration is prepared by lead agency;
■ Public gets a 30 day comment period;
■ If comments warrant it, a conditioned negative declaration can be changed
to a positive one. Then the Scoping/DEIS/FEIS timelines apply; and
■ Conditioned negative declaration becomes final.
○ It must be noted that the courts have found instances where a Conditioned
Negative Declaration may be appropriate for a Type I action. This is evidenced in
the ruling in Merson v. McNally (1997). The ruling established that a
Conditioned Negative Declaration for a Type I action would be deemed
appropriate if the mitigating measures identified in the application review process
were determined through a public “give and take,” process. This would require
the Lead Agency to determine the adequacy of mitigating measures proposed by
the applicant similar to what would have occurred in a traditional EIS process.
● Scoping of Draft Environmental Impact Statement (DEIS)
○ Scoping is the process by which the lead agency identifies the significant adverse
impacts related to the proposed action that are to be addressed in the draft EIS
including the content and level of detail of the analysis, the range of alternatives,
the mitigation measures needed and the identification of irrelevant issues. Scoping
provides a project sponsor with guidance on matters which must be considered,
48

Lapin (http://occainfo.org/wp-content/uploads/2017/07/OCCA-SEQRA-Training-llo-edits.pptx 35)

Otsego County Conservation Association, Inc., page 34

○

○

○
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and provides and the opportunity for early participation by involved agencies and
the public in the review of the proposal.
In general--formal regulatory recognition of the scoping process was finally
developed because DEC believed that, without regulations, opportunities for
using the process were hampered unless participants happened to have access to
other DEC guidance material not found in formal regulations.
■ The purpose of scoping is to assure that the DEIS accomplishes its goal of
providing relevant information about an action’s potential effects on the
environment, including methods and alternatives to minimize or avoid
such effects, so that an informed decision can be made ECL §8-0109(2)
In Save the Pine Bush v. Common Council of the City of Albany (2009) New York
Court of Appeals rejected the notion that every environmental concern brought to
the attention of a lead agency required study in a DEIS
■ An agency complying with SEQRA need not investigate every
conceivable environmental problem; it may, within reasonable limits, use
its discretion in electing which ones are relevant.
After issuance of a final written scope by the lead agency, those submitting late
comments must provide to the lead agency and project sponsor a written
statement that identifies the nature and importance of the information, its
relevance to a potential significant impact and why the information was not
identified during scoping §617.8(g)
Lead agency has 60 days to complete the scoping process §617.8(f)(i). By the end
of the 60-day period, the lead agency must provide the preparer of the DEIS with
a written scope.
■ If no scope is submitted, then applicant can just submit a DEIS
Involved agencies are encouraged to to provide input into the scoping statement
issued by the lead agency, particularly with respect to their own jurisdictional
needs and special concerns. §617.8(d). However, if involved agencies don’t
participate, the process can still move on.
Scoping - Impact of the Action
In scoping the DEIS, it is also critically important to identify both the potentially
significant adverse environmental impacts which the lead agency believes must be
addressed in the DEIS and the form of analysis that must be undertaken for the
identified impact.
■ There should be a discussion between lead agency and the preparer of the
DEIS concerning the nature, extent and depth of data to be generated and
the methodologies to be employed in the analysis.
Scoping-Alternatives
■ Lead agency is charged with ensuring that the DEIS contains a description
and evaluation of the range of reasonable alternatives to the action which
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are feasible considering the objectives and capabilities of the project
sponsor.
■ Alternatives must be discussed at a level of detail sufficient to permit a
comparative assessment of the alternatives discussed as required by the
regulations §617.14(f)(5)
● Draft Environmental Impact Statement
○ As the statute makes clear, “notwithstanding any use of outside resources or work,
agencies shall make their own independent judgment of the scope, contents and
adequacy of an environmental impact statement. ECL§8-0109(3),
○ DEC encourages but does not mandate the use of professional assistance in the
SEQRA process because a lead agency is likely to face subsequent litigation if
they proceed to take an action based on erroneous or inadequate SEQRA input.
○ Part 617 regulations encourage agencies to consult with other agencies and
organizations and individuals in preparing and reviewing EISs 617.14(c)(3).
Attacks on agency's use of outside help, and on consultations between agency
personnel and EIS drafters, have been soundly rebuffed by the courts. Notice of
Completion of the Draft EIS
■ After a DEIS is prepared the lead agency must determine whether it is
satisfactory with respect to scope, content and adequacy of purposes of
commencing public review. §617.9(a)(3)
■ Once the lead agency issues a notice of completion information other
involved agencies tand the public that the DEIS is available for review and
public comment.
■ Overall public comment period on a DEIS can never be shorter than 30
days from the first filing and circulation of the notice of completion
§617.12(a)(1)
■ In addition, the lead agency may decide to conduct a public hearing on the
DEIS to facilitate the collection of public comments.
■ If more than one day of hearings is scheduled or held, the final date for
receipt of public comments should extend ten days from the last public
hearing session.
■ Regulations provide that the notice of completion must be filed:
● With the chief executive officer of the political subdivision in
which the action is principally located
● With the lead agency
● With other involved agencies;
● If an applicant is involved, with the applicant; and with any person
requesting a copy
■ Regulations also require publication of all notices in the completion in the
environmental Notice Bulletin
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■ In evaluating compliance with SEQRA, many courts have reacted
favorably to an agency’s providing for a public comment period and
public hearing opportunities that exceed the minimums require by the
regulations.
■ By contrast agencies that have sought to forestall meaningful public
comment have been criticized by the courts.
● Bliek v. Town of Webster 1980
○ Circulation of Draft EIS
■ DEIS must be filed as per §617.12(b) with
● The DEC Division of REgulatory Services in Albany;
● One copy with the CEO of the political subdivision in which the
action is principally located;
● One copy with the lead agency;
● One copy with each involved agency
● One copy with each person requesting it.
● One copy with the applicant.
■ However, in 2005, effective February 26, 2006, ECL §8-0109 was
amended to require the posting of the DEIS and EIS on a publicly
available internet website unless impractical.
■ Amendments require that the DEIS remain posted until FEIS is issued and
that the FEIS remain posted until one year after all necessary permits have
been issued by federal, state and local governments. 2005 NY laws 641 §2
■ It is also helpful to the public, though not legally required to make the EIS
a PDF and make it searchable.
○ DEIS and Public Comment
■ Legislature said “every citizen has a responsibility to contribute to the
preservation and enhancement of the quality of the environment.”
■ Statute requires that an EIS be clearly written in a concise manner capable
of being read and understood by the public §8-0109
■ Public has a formal right to comment as part of the SEQRA process. This
right arises primarily in connection with the review of the DEIS, although
a formal public period is also provided for conditioned negative
declarations.§617.7(d)
■ Consideration of public comments
● Requires lead agency consider substantive comments received on a
dEIS and that it respond to such comment sin the final EIS Atlantic
States Legal Foundation Inc. v. Onondaga County (1990)
○ Timing and Notice of the Hearings
■ EIS hearing must commence between 15-60 days after the filing of the
notice of completion.
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■ Lead agency must furnish notice of the hearing, giving the time, place and
purpose of the hearing and a summary of the information contained in the
notice of completion of the DEIS §617.9(a)(4)(i)
■ Where an agency neglects to affirmatively solicit public participation, the
courts are quite prepared to set aside its determination. For example, the
Appellate Division, Second Department, overturned an agency’s decision
to issue a negative declaration in part because there was “no indication
that the agency took any steps prior to issuing its negative declaration to
involve interested members of the public in the SEQRA process. Holmes
v. Brookhaven Town Planning Board 1988.
● Final Environmental Impact Statement
○ Combination of responses, comments and revisions.
○ FEIS need not be prepared for an action that has been the subject of a DEIS.
■ 1) if proposed action is withdrawn. Agency proposed to undertake an
action chooses not to proceed with it, no FEIS is necessary.
■ 2) lead agency determines, after preparation of a dEIS and receipt of
public comments thereon, that the action in fact will not have a significant
effect on the environment §617.9(a)(5)(i)
■ In practice, lead agencies rarely issue negative declarations after a DEIS is
prepared. Rewind Inc. v. Town of Erwin 2000.
○ SEQRA regulations require lead agency to prepare the FEIS, though in practice,
it’s a collaborative effort between applicant and their consultants along with lead
agency and their consultants.
■ §617.2(n) and §617.9(a)(5)
○ Contents must include:
■ The draft EIS, including any revisions or supplements to it; copies or a
summary of the substantive comments received and their source (whether
or not the comments were received in the context of a hearing); and the
lead agency’s responses to all substantive comments. The draft EIS may
be directly incorporated into the final EIS or may be incorporated by
reference… All revisions and supplements to the draft EIS shall be
specifically indicated and identified as such in the Final EIS. §617.9(b)(8)
■ FEIS must include either all substantive comments on the DEIS or a
summary of the comments. ECL §8-0105(7)
○ Responses to comments
■ Important because it provides “incentives for changes in the analysis to
reflect the results of the external review.” Orloff (1982) SEQRA: New
York’s Reformation of NEPA, 46 Alb. L. Rev. 1128, 1146. For this reason,
the lead agency cannot simply ignore substantive public comments or fail
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to respond to them in a meaningful way. Owners & Neighbors for the
Environment v. City of Batavia 1986.
■ In responding, there may be conflicting scientific opinions on a particular
issue. In such an instance, the lead agency must recognize the existence of
the differing views and provide a good-faith reasoned analysis in response
to them. Bliek v. Town of Webster 1980
○ Lead agencies may also encounter the claim that an issue raised during the public
comment period gives rise to the need for preparation and circulation of a
supplemental DEIS and a new round of public comment.
● Supplemental EIS
○ Lead agencies should refer to §617.9(a)(7). Agency should also bear in mind that
a supplement is required only in very limited circumstances.
○ Issuance of the Final EIS and the Notice of Completion
■ Issuing FEIS within 45 days after the close of the SEQRA hearing or
within 60 calendar days after the filing of the DEIS, whichever is later.
§617.9(a)(5)
■ Last date may be extended where the lead agency determines that
additional time is required or where it finds that “problems with the
proposed action” require “material reconsideration or modifications
§617.9(a)(5)(ii)
○ Notes on timeframes
■ ECL §8-0107, governing agency implementation, which states that
agencies ‘ shall carry out the terms of SEQRA with minimum procedural
and administrative delay, while avoid unnecessary duplication of reporting
and review requirements by providing, where feasible, for combined or
consolidated proceedings, and shall expedite all proceedings in the
interests of prompt review.
■ Regulations provide a procedural mechanism for an applicant and a lead
agency, by mutual agreement, to extend any time frame established in the
regulations §617.3(i)
iii.

Visual/ Noise Impact Analysis
Visual impacts from solar fall into two broad categories; aesthetics and glare.
● First, aesthetic impacts, while seeming trivial on the surface, are important to consider.
Landowners in the vicinity of a solar development project could have visual benefit
reductions due to the solar field. Perhaps the area under consideration for development
was a historic farm or field providing beauty and historic character to the surrounding
area. Installing a large solar field would decrease the benefits from such an area. Glare
impacts are a somewhat more “serious” issue. Research has been done on the effects of
glare from reflected sunlight of solar installations.
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○ Glare poses risks to drivers on nearby roadways, nearby residents, and onlookers.
The threats posed to automobile drivers possess the greatest threat to safety.
○ Solar panels are usually covered by glass”...which reflects the incident sunlight by
an extent of about 1.5% (anti reflective coating) to 9% (standard glass in solar
thermal panels). The surface of glass can be very smooth and thus reflect the
sunlight in a specular way. For this reason, solar installations can be a source of
glare of reflected sunlight despite of the low hemispherical reflectance.”49
○ The good news is that glare can be avoided and reduced by using differing
surfaces. “When the distance of the observer is longer than about 8 times the
extent of the reflecting surface, it drops below 30 minutes and can be acceptable.”
By changing the cover of solar installations...their glare properties can be
influenced. Glasses with strong structured surfaces have proven to be most
favorable. Their diffusing effect is more effective than anti reflective coating.
○ On the contrary, pronounced structures lead to relevant performance losses in the
case of solar thermal collectors because of their low incident angle modifier. In
the case of pV modules no performance loss will be induced if strong structured
glass is used as a cover.”50
iv.

Consideration of Aspects other than Environmental
Some of the following may have already been addressed on some level, especially in the
SEQRA section. However they are separated out here to highlight importance and fill in any
gaps.
● Historical Value: With any project, solar or not, historical value should be considered.
Otsego and Delaware counties possess numerous historical locations and the towns and
villages within are historical in nature.
○ Introducing projects such as solar arrays could disrupt the historic and quant
nature of towns and villages. This may seem trivial, but considering the role of
tourism in the region, it has potential economic consequences as well.
○ Cultural Resources Information System (CRIS) Office of Parks, Recreation, and
Historic Preservation: https://cris.parks.ny.gov/Login.aspx?ReturnUrl=%2f .
Allows people to identify the location of NR /SR listed facilities.
○ In Otsego County, there are at least 73 places listed on the National Register of
Historic Places (National Park Service). In Delaware, there are 69. The register
with spreadsheet and map data can be found at https://www.nps.gov/nr/index.htm
● Aesthetic Considerations: This may seem obvious and again, trivial, but it is an
important aspect to consider that will likely not be involved in a SEQRA analysis.
○ Solar fields can be unsightly. As mentioned, they can detract from the historical
character of a town. Beyond that, views from nearby landowners and residents
49
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can be devalued because of the solar field where there once may have been a nice
field or old farm.
● Property values: Municipalities may be worried that solar facilities will affect property
values of nearby homeowners. You may find this to be a common complaint amongst
nearby homeowners to the facility looking to sell.
○ However, Hoen et al. (2003) showed using 50000 home sales in 27 different U.S.
counties that there is essentially no statistical evidence of value change near wind
turbines after construction or before.51 This research was done on wind turbines,
and there is little current research done on the effect of solar farms, however we
can make a leap to say that the effect would likely be similar. In fact, the view
obstruction caused by a wind turbine (or many) is likely more impactful than that
of a solar facility.

● Electrical Interconnect
○ In order for an area to be viable for a solar installment, a proper electrical
connection must be possible with the grid.
○ New York Independent Systems Operator, Inc.(NYISO) essentially governs such
processes of construction and interconnection of new electrical generation to the
state transmission system or distribution system.
○ Please refer to the following guide authored by NYISO for further details on
electrical interconnects
■ http://www.nyiso.com/public/webdocs/markets_operations/documents/Ma
nuals_and_Guides/Manuals/Planning/tei_mnl.pdf
c.
Case Study – Harpersfield - Community based project
i.
Overview of project
Harpersfield is a town located in northern Delaware county and has a population of
roughly 1500. Cypress Creek renewables came to Harpersfield to develop a community solar
project on a site that runs along Route 23. The plan basically involves three projects that are
right next to each other at two megawatts each. 52 The town planning board and company, with
input from local group “Preserve Harpersfield” have been debating and negotiating the project
for over 18 months with limited success.
ii.
What Happened
Before pointing out things that went wrong in this particular project example and how the
town could’ve been better prepared, it is important to note that Harpersfield is a small
community that all of the sudden was faced with a large project application and numerous
decisions to make with no previous experience. It is for towns/municipalities such as these that
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this guide is written for, and so it is hoped that this guide will help such municipalities in the
future.
● First, before the process even began, there are some things that were stacked against the
planning board and town, so to speak.
○ Harpersfield has no zoning laws: This essentially gives free range to developers
and landowners to apply for plans wherever they want. The particular site along
route 23 may not be the best for solar (as we will discuss) and that all could’ve
been prevented through the existence of zoning and with reference specifically to
solar zoning.
○ Harpersfield has no solar law in place: Having such a law would help with siting
projects similar to zoning and would establish a framework whereby solar
projects could be developed. It would make everything clear and transparent right
from the start of the project application and would even allow the applying
company to be better prepared and know what to expect.
○ Harpersfield and their planning board have limited experience with solar
development and don’t have the resources to outsource research and planning to
lawyers or environmental groups.53 The Planning board, however, did retain an
engineer as a technical consultant and has the services of an attorney. The lack of
experience with solar, though, led Preserve Harperfield to involve the OCCA.54
Lack of experience is bad for efficiency and planning. However, experience is
not required by laws such as SEQRA, as mentioned. The remedy for this is to use
resources such as this guide, the ones available from NYS and input from groups
such as preserve Harpersfield and the OCCA.
● So, why else did the project stall so much and fail to materialize yet (as of this writing)?
○ The site of the proposed project is not ideal. It is not on flat land, runs along route
23, posing risks of glare and aesthetic problems.
○ The site “cheats” the laws in a sense that it is three separate two megawatt
projects right next to each other, essentially creating one large six megawatt
project covering about 60 acres.55 This development, therefore doesn’t encourage
the development of widely distributed, small facilities, as net metering is meant to
encourage.
○ The project involves the clear cutting of roughly 20 acres of trees, hardly in line
with the environmental goals that solar development itself is set out to achieve.56
○ There is a risk of stormwater runoff and the site sits on an aquifer.
○ The developer has done no on site studies about plant and wildlife species.
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○

A glare analysis was done, but not from points at homes or businesses or near the
site.
○ Applications with EAF’s were full of problems. Cypress Renewables have
submitted numerous EAF’s with inaccurate information. The SEQRA process
went somewhat poorly while the Planning board has failed to establish rules for
the developer in terms of setbacks, clear cutting, herbicide use, nor done a glare or
noise analysis. 57 The planning board did make demands for updates on reports
and more technical details from the developer though which is why having more
clear policy in the beginning would be helpful.
○ Decommissioning process was not detailed beforehand as was the PILOT
agreement. No moratorium was used as it was thought not needed, but the town
could have essentially issued three separate half-year moratoria in the same time
and established a firm solar law and/or zoning.58
● So what could have been done better?
○ The town would likely have benefited from issuing a moratoria on solar to give it
time to develop a well researched and solid solar law and/or zoning.
○ Such a solar law should have been comprehensive and included things such as
glare analysis, noise analysis, decommissioning, tree cutting, and all else
mentioned above (in the solar law section).
○ Additionally, the town should have worked to incorporate the public better and
take into account questions and concerns raised by Preserve Harpersfield and the
OCCA.
○ Also, members of the planning board or relevant body should have invested more
time to read a guide such as this one, or pay out to a group such as the OCCA to
do the work for them. This town, and all municipalities, should remember that
they are the “boss” when it comes to solar development. They should take the
time to give themselves proper authority through solar laws and then implement
that authority to make sure the process is efficient and takes into account all
possible issues.
d.
Case Study – Laurens - Municipal Project
i.
Overview of project
Laurens is a town located just north of the town of Oneonta in southern Otsego county.
This project, however, is a project started and “controlled” by the county, and specifically, the
county Planning Department. It is a municipal project not owned by a landowner, but by the
county and Solarcity (Tesla).
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ii.

What happened
Plenty of things went well in this project. That is perhaps largely due to the fact that the
county was seeking a solar installation as a municipal project whereas Harpersfield was reacting
to a potential community solar project. Nevertheless, the process went fairly well.
● We should first consider that there were impediments to the efficiency of outcome.
○ The county had trouble finding a suitable site for the planned 2.3 megawatt
system as the original site could not accommodate the large electrical
interconnect.59 They eventually went back to the original site and downsized the
system almost in half.
● The County Planning Department presented the plan to the Town of Laurens as a
courtesy.60 It should be noted that this is not required by law in many cases, unless it is
town land of course, but should be done to further transparency and limit potential project
challenges. It was a four to five month process to get approval. The town of Laurens
was the lead agency of the SEQRA analysis and made a negative declaration.61
● How did the county keep prices low and make the project make financial sense?
○ The property was owned by the county and NYSERDA funding paid for the
building. The only cost to the county was in attorney fees to draft the Power
Purchase Agreement.62
● The project didn’t come with many zoning problems as it fell under “utility projects”
category and didn’t involve a ton of tree clearing coupled with a tree planting effort. As
such, there was little environmental opposition.
● The county is part of “MEGA” , as discussed prior, and used them to enter into a solar
agreement.63
● The project benefited the country due to offsetting of utility costs with net metering.
Otsego Planning Department also used a Power Purchase Agreement.
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e.
i.

Preparedness
Policy Resolution/ Research
It may be helpful for your municipality to adopt a policy resolution or town
board/mayoral proclamation in relation to solar and green energy. This policy statement can
then be used as a pretext to authorize studies, establish a training program, and begin research
and planning for solar. 64
● An example of this can be seen in the town of Cortland, NY where by resolution, the
town established a solar task force to explore the possibility of installing solar energy
systems and inventory properties to find opportunities for solar energy systems. 65
● Related, two other objective that can be helpful to pursue are the authorization of studies
and establishment of training programs for local staff and land use boards. While
utilizing guides such as this one and others offered through agencies and organizations
such as NY Sun, your municipality is unique. The land availability and geography is
unique and the capabilities and experience of your town board/ planning board members
may vary greatly. It is important to ensure readiness before pursuing solar (municipal) or
regulating solar (community).
● As recommended by the NY Sun Land Use planning guidebook, studies should asses
solar market potential by: determining demographic trends, analyzing production data for
locations, total electric usage within communities, prospective job/economic impacts,
environmental benefits and risks, and which policies and regulations in place could
require amendments or improvements to facilitate solar development. 66
● Now, why would a municipality want to put money towards research that will likely be
conducted in later SEQR approval processes?
○ Well, instead of waiting for projects to come or addressing projects individually, a
proactive approach could be taken.
○ If areas of the town are deemed “bad” for solar development ahead of time,
perhaps the planning board could simply reject future projects in that area before
the process begins or enact zoning to protect areas where solar is unwanted.
○ Knowing more up front will always help before going forward. A great resource
is the Sun Shot Solar Outreach Partnership from the U.S. Department of Energy
that provides workshops, sharing opportunities, reports and other resources.
■ http://solaroutreach.org.
● It can be helpful to establish training programs as well as a means to prepare your
planning/town/zoning boards for the oft complicated matter of solar.
○ There are resources such as the NY Sun PV Trainers Network that can be a great
resource, as well as others from NY Sun.
■ https://training.ny-sun.ny.gov.
64
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○ However, a simpler approach could simply be to make sure the members of
relevant boards have access to information such as this guide and/or related ones.
ii.
Comprehensive plan/Solar plan
Most municipalities have comprehensive plans that outline the direction and goals of that
municipality over a time period. It can be incredibly helpful to include a section on solar energy
development in that comprehensive plan. Having a specific goal, if you will, on solar
development can make your municipality more ready and equipped for solar developments.
Preparedness is everything.
● With a strong reference and attention given to solar in a comprehensive plan,
considerations for possible zoning changes could be included. This will help your
municipality change actual zoning law later on.
● As the NY Sun Land use planning guidebook says, “...municipalities should consider
using the policy statement to adopt a task force, authorize studies, establish a training
program, partner with adjacent communities, and leverage state and federal technical
assistance and grants.”67
iii.

Solar Law
Developing a clear and encompassing solar law in your municipality can be a huge
benefit to guarding your municipality against unwanted consequences of solar development. It
can allow for safe, regulated, well accounted for development of solar that benefits both the
residents/community as well as the developers. There may be fear of “over-regulation”, however
when it comes to solar array development, there can be significant impacts as outlined in this
guide, that should be considered. Town/village/city boards can wave their own requirements if
they see that as appropriate, however they will have no power to regulate effectively when
needed without clear laws on the books, so to speak.
● There is a great model solar law available from NY-Sun: https://training.nysun.ny.gov/images/PDFs/NYS_Model_Solar_Energy_LawToolkit_FINAL_final.pdf
● A brief overview of said law is included here with additional recommendations.
● The Sections of such a law could include:
● Authority: This is a fairly standard section that gives municipalities the
authorization to regulate through legislation solar energy systems and
equipment.68
● Statement of Purpose: When outlining the statement of purpose, it can be helpful
to list the benefits of solar energy projects. Adding such benefits will allow for a
method to secure support amongst local stakeholder groups for the adoption of the
law. 69
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● Definitions: Defining terms in the law is incredibly important to help prevent
bending of the intention of the law by developers or unintended consequences not
explicitly addressed.
○ Some terms that should be defined include: building integrated
photovoltaic system, ground mounted solar energy system, roof mounted
solar energy systems, large scale solar energy system, solar energy
equipment, solar energy system, and solar panel.70
○ This section can also reference zoning and the law should be in line with
zoning regulations.
● Applicability: This section basically establishes a date for the implementation of
the law.71
● Solar as an accessory use or structure: This section is aimed toward projects that
are accessory and not large scale projects. For roof mounted solar energy systems
and ground mounted energy systems, height, aesthetic and set back requirements
and restrictions can be set. 72 Aesthetics are important to consider for both large
and accessory projects especially in areas affected by historical preservation
considerations and requirements.
● Approval standards for large scale solar systems as a special use: This is one of
the most important sections and outlines the basic approval process for projects.
○ This section should include mention of SEQRA process, site plans, and
special use permits.
○ For special use permits, you can require the site plan application to be
supplemented with or include: review by zoning officer, legal consent
between all parties, blueprints of system signed by a professional engineer,
equipment specification sheets, property operation and maintenance plan,
and decommissioning plan.73
○ Standards can also be set for special use permits such as: height and
setback, lot size requirements, lot coverage requirements, and fencing/
warning signs. Also, conditions can be set on approval of special use
permits to enforce standards or for obligations of SEQRA. 74
○ In this section, a section giving the town board authority to waiver
requirements can be useful. Your municipality can further protect itself
from adverse impacts by not waiving applicable site plan standards,
adding more protective standards, codifying specific site plan standards
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required, and requiring applicants to submit the long environmental
assessment under SEQRA.75
● Abandonment and Decommissioning: As mentioned in the decommissioning
section of this guide, it is important to include definitions and regulation
mechanisms for decommissioning of projects.
● Enforcement (standard)
● Severability (standard)
It is important to note some things along with this model solar guide. Please reference to
the section on downsides to solar for more detail. Strong regulation can prevent these downsides
such as glare, tree cutting, excess greenhouse emissions, habitat destructure, sound, etc.
iv.

Updated Zoning
● Note on Architectural Drawings: New York State Education Law §7209(1) requires
every land surveyor, engineer, and geologist to have a seal…
○ No official of this state, or of any city, county, town or village therin, charged
with the enforcement of laws, ordinances or regulations shall accept or approve
any plans, specifications, or geologic drawings or reports that are not stamped:
with the seal of an architect or professional engineer or land surveyor or
professional geologist licensed in the state and bearing the authorized facsimile of
the signature of such architect or professional engineer or land surveyor or
professional geologist.

Many towns have no zoning codes and as such, this section may be largely useless.
However, zoning can be an important tool for effectively developing and regulating solar energy
projects.
● There is an excellent guidebook solely on this subject available form NY Sun.
https://training.ny-sun.ny.gov/images/PDFs/Zoning_for_Solar_Energy_Resource_Guide.pdf
● Zoning changes are likely best made following the adoption of a solar policy or plan.
However, once it is decided that zoning changes should take place, amendments to
zoning codes should included definitions for different types of solar systems regulated.
There are four main factors that can be used when determining zoning definitions.
○ System Type: Roof or building mounted, ground mounted or freestanding,
building integrated.76 For projects in the scope of this guide, the system type
would likely be freestanding. The point of mentioning others is that zoning codes
should be specific in outlining how different types of solar are regulated,
including municipal and community projects.
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○ Energy Usage: onsite, offsite, or both.77
○ Bulk and Area: Minimum and maximum footprint or disturbance zone measured
in acres, square feet, percent lot coverage, or per cent of the primary structure
footprint. 78
○ Energy Capacity: This is a useful way to define solar energy stems because
physical size of arrays generally increase as energy produced increases. Grants
are often available based on how much energy a system produces, which can be
another reason to use this metric. Zoning definitions should delineate the systems
based on minimum or maximum generating capacity, rated capacity, or rated
storage volume. 79
● When updating zoning codes, it is important to keep in mind that use regulations can be
implemented to categorize land uses. For solar, there are four main types of “uses”:
○ Principal Use: Solar is considered principal use when most/all energy produced is
consumed offsite. 80 This is likely the most applicable land use for projects under
the scope of this guide.
○ Accessory Use: generates power solely for onsite use. 81
○ Secondary Use: provides energy for onsite and offsite uses. 82
○ Special Use: Specific requirements can be imposed to limit any negative effects
on adjacent properties/community. 83 This can be useful for solar projects that are
rare in your municipality and warrant only special attention.
● To incentivize solar, if that is your goal, zoning can be utilized. Allowing developers to
build beyond the maximum development densities in local zoning can allow them to earn
additional profits. 84
v.

Decommissioning Regulations
One part of solar planning and regulation that can be easily overlooked, is what happens
to the solar array after the lease ends. While much focus should be spent making sure the project
is affordable, in a great location, minimizes negative impacts to the environment and residents,
etc., focus should also be given to what should happen when the solar array is no longer in use.
Failing to regulate this and have a clear plan could create useless solar systems that remain
unremoved and unused, putting costs on taxpayers to then remove a system originally meant to
benefit them.
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An important note to be made is that these regulations can be applied to both municipal
and community projects through the development of a solid solar law. Without a solar law, these
could still be applied well to municipal agreements when the lease is in effect, but it may be
more difficult to regulate community solar projects in that manner.
● Decommissioning is the process of removing “abandoned” solar arrays. So first, a
standard definition of abandoned should be created. A timeframe should be established
by your government for removal of abandoned systems based on aesthetics, size and
location of the array. If no time frame is created, no regulation can be made. Once your
government has determined abandonment of a system and notified the owner,
enforcement actions can take place
● In terms of decommissioning requirements, a “Decommissioning Plan” should be
required to remove solar panel systems at the end of their lifetime.85 This plan should
outline required steps to remove the system, dispose of its components, restore land to its
original state, and include an estimated cost schedule and a form of decommissioning
security.86
● The essential part of this, is establishing a security mechanism(s) by which removal can
be guaranteed. There are two routes to go about this, financial mechanisms, and nonfinancial mechanisms.
○ One such financial mechanisms is to ensure that decommissioning provisions are
included in the land lease agreement to address removal of equipment,
abandonment and possible failure of developers to comply with the plan, and to
allow for landopern to pay for removal or pass costs to developer. 87
○ Another such mechanism is to require developers to establish trusts or escrow
accounts for decommissioning and to include individual payment amounts and
frequency in the land lease. 88
○ A third financial mechanism is to have developers provide assurance in the form
of bonds. A company can buy municipal bonds for the time period of the lease,
and then get the money returned to pay for decommissioning purposes. 89
○ Lastly, “letters of credit” can be issued by a bank to assure landowners of a
payment up to a specified amount, and clearly state conditions for payment with
an expiration date. 90
● As mentioned, there are also non-financial mechanisms that can be employed.
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○ One method is to include an abandonment and removal clause in the zoning code.
This allows cases to become zoning enforcement matters and work best when a
high degree of specificity is used when defining removal and abandonment. 91
○ Another method again through the zoning code is to use the special permit
application where a decommissioning plan must be submitted by solar developers
as part of the site plan or special permit application. The government can then
place a lien on property to pay for removal in there is non compliance. 92
○ A third method is to issue a special permit for the facility for a set term over
twenty years where once the site expires, it is no longer in compliance with local
zoning, and then regular zoning enforcement authority takes effect. 93 This is one
of the simplest options available, but leaves some ambiguity and places sole
responsibility on zoning laws. If your municipality does not have zoning laws,
non financial mechanisms are of little use.
● To summarize and make clear, there are some things that should be outlined clearly in
regulation. These include defined conditions upon which decommissioning is to be
initiated, requirement for removal of all non utility owned equipment, full restoration of
property to prior condition, a clear timeframe, clear definition of who is responsible, and
a plan for updating the plan. 94
vi. Funding of Projects/ Financing
● Power Purchase Agreements
This tool is primarily for Municipal projects. In a Power Purchase agreement, a
community commits to a standard length of time to purchase power (i.e. 20 years) at a
determined price per unit from an energy developer. In exchange, the private developer designs,
builds, and operates the system. In the Laurens, Otsego county project, that mechanism was
used and a joint purchasing arrangement was put together by the New York State Association of
Counties.
● MEGA Energy and CCA
○ MEGA stands for Municipal Electric and Gas Alliance. They essentially do
procurement in accordance with New York State bidding law for municipalities in
the state for natural gas and electric renewable energy.95
○ MEGA is primarily focused on larger municipal (versus community) projects
such as Laurens. They prove an outlet whereby municipalities can essentially
‘piggyback’ off of other municipalities contracts.
○ MEGA was used in the laurens project as Laurens opted into a previous
procurement negotiated with solar city and Tompkins County.96 The project
allows for easier net metering.
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○ If your municipality is interested in a municipal project, contacting MEGA energy
is recommended for making the process easier and not having to negotiate your
own contract with solar development companies.
○ MEGA is also involved in the CCA of the REV. CCA stands for Community
Choice aggregation and essentially “...allows local governments to work together
through a shared purchasing model to put out for bid the total amount of
electricity...being purchased by eligible customers within the jurisdictional
boundaries of participating municipalities.” “The purpose...is to allow
participating local governments to procure energy supply service and distributed
energy resources for eligible energy customers in the community.” 97Through this
entrance into CCA work, MEGA is looking towards working with community
solar projects to become part of the CCA program in the future and enable them
to become part of the supply chain for customers.98
● PILOT Agreements
○ This tool is primarily for Community Solar projects.
○ PILOT stands for “Payment in lieu of taxes” and is for agreements of solar
projects larger than 1 megawatt.
○ A PILOT agreement, like a Power Purchase Agreement, should be negotiated
and/or figured out before the rest of the process starts along with SEQR. Not
doing this clearly was one of the faults of the Harpersfield project process. In
community solar in general, an owner leases land to solar companies in return for
lease payments. According to the Real Property Tax Law (§487), “any increase in
the property value attributable to the addition of the solar panel system is exempt
from property tax.”99 The law does allow for municipalities to opt out of tax
exemption by adopting a local law.
○ However, a better option may be to require a dolar development to pay an annual
fee as a replacement for taxes it would have otherwise collected.100 This is a
PILOT agreement essentially. NYSERDA research indicates that when
negotiating rates, PILOT rates should be between 1 and 3% of compensation solar
developers receive for the electricity their projects generate. 101
○ There are two calculators available from NY Sun that should be references. The
first is used to set a uniform PILOT rate across a jurisdiction and the second is
used to set rates on a project by project basis based on net present value of
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project’s “unlevered cash flow that achieves a specified pre tax internal rate of
return.” 102
● Net Metering
○ Net metering is a fantastic tool that communities can use for municipal solar
projects. Essentially, net metering allows for credit to the municipality to buy
electricity back for what they produce at their solar site. For every unit of solar
energy produced and “sent” to the grid, the municipality would receive a credit
with which to buy electricity back at a reduced cost. This is essentially what
makes municipal solar so attractive.
● The New York State Energy Research and Development Authority (NYSERDA) offers
grants and resources through their NY-Sun initiative.
○ NY Sun, as mentioned, is a major component of the REV. They offer things such
as “Affordable Solar Predevelopment and Technical Assistance among other
programs.
○ Refer to their website for more information.https://www.nyserda.ny.gov/AllPrograms/Programs/NY-Sun/Communities-and-LocalGovernments/Predevelopment-and-Technical-Assistance
● Solar Investment Tax Credit
○ The federal government allows for a 30% tax credit for investors in solar projects.
This is highly applicable. For example, in Laurens, Tesla was the developer. It is
easier for them to get money to pay for projects as ask investors to invest with
much greater an incentive.
○ Essentially the tax credit applies for residential and commercial properties and
changes over time.103 The credit has been quite successful in that since its
inception in 2006 there has been an annual compound growth rate of 76% in solar
installment and it is expected that more than 100 GW of solar will be
cumulatively installed in the US at the end of 2022.104
○ If this credit goes away in the future, it could have a large impact on developer
interest, especially in the Otsego/Delaware region. The future looks good for the
credit as the 2017 Tax and Jobs bill allowed for the program to continue.
However, the tax credit for commercial properties drops to 26% in 2020, 22% in
2021 and 10% in 2021. 105
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vii.

Inclusion of stakeholders and others
● Community members
○ This might seem obvious to some, but is often not implemented as it should be.
Including community members in the process is truly essential to make sure
efficiency is achieved. This applies to both projects as they are being reviewed,
and preparedness for solar in general with the changing of zoning laws or
enactment of solar law.
○ Consider the consequences of approving a coal plant or enacting a coal law/
zoning without input from the community. The same precaution should be
applied to solar.
○ First, it is legally required to hold a hearing following adequate notice before any
plan or regulation is adopted. (Open Meetings Law §7-03/04) However, beyond
this, supplementation should be taken so that decisions are less likely to be
challenges, all ranges of interest are considered with relevant stakeholders, and
confidence in government is increased. 106

● Non-profit organizations such as OCCA
○ Your town/planning board members may not be equipped to deal with the
complexities of solar development and may not have time to read guidebooks
such as this to completion or review previous court cases and procedures. That is
where the involvement of non-profit advisory groups such as the Otsego County
Conservation Association can be helpful.
○ Including an environmental planner can ensure that all laws are followed (with a
lawyer being consulted), environmental impacts are considered fully, SEQR and
other relevant processes and applications such as noise and visual impact
statements are not overlooked or made hastily, and can protect public interest that
solar developers may not have in mind.
○ In Harpersfield, the inclusion of the OCCA by the group Preserve Harpersfield
helped the town consider all relevant impacts of the project plan. Inclusion may
have slowed down the process, but it ensures that expertise is used and things are
not rushed and executed poorly.
● Relevant property owners
○ All relevant property owners should be carefully considered when it comes to
solar development.
○ In Harpersfield, for example, there are approximately 15 homes and businesses
that have a direct view or border the proposed site. Two homes sit on adjacent
parcels and will be affected by runoff and will have panels located around the
properties. Neither the planning board or the developer has agreed to visit the site
106
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either 107. It is these residents that will be affected the most and should have
access and the ability to speak on all policy developments pertaining to them and
community solar developments.

a.
●

●

●

●
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Part 7 - Other Types of Solar Development Overview:
Residential and small commercial Projects - PACE
Property Assessed Clean Energy (PACE) (General Municipal Law Article 5-L) and is a
financing program to give municipalities the ability to offer financing for property
owners to fund energy efficiency and related projects on their buildings.108
The property owner agrees to a special tax charge on their annual property tax bill in
exchange for financing of the project so the owner doesn’t have to make a large upfront
investment.109
This could be helpful in allowing local taxpayers/homeowners to implement small scale
solar on their property at a low cost. In the absence of larger scale projects, this could be
an effective alternative, or supplement, to move your municipality towards renewable
energy reliance.
Otsego county, at the time of this writing, has passed a local law but is not yet a member
of PACE yet. Delaware county has not yet passed a law and is not a member.110 While
this means PACE might not yet be available, it is likely that in the future it will be as the
program is spreading, and municipalities should be ready.
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b.

Large Solar Installments - Article X Public Service Commission Law
This guide has focused on mid and small scale solar. The reason for that is large scale
solar is defined and regulated differently in New York State.
● Under Article X of the Public Service Law applies to electric generating facilities of 25
Megawatts or more and provides for siting review of said projects by the Board of
Electric Generation Siting and the Environment to allow for a unified proceeding instead
of requiring developers to acquire several local and state permits.112
● Essentially, the state government will take over siting review and processing of large
scale solar projects and as such, the process is much different than mid and smaller scale
solar development installments.
● While this is a promising area to look into and could be part of the energy future of the
state, time will be better spent focusing on readiness for mid to small scale solar where
municipal governments will likely have greater power, and responsibility, to regulate.
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Part 8 – Future of Solar:
a.
Barriers to solar development and growth
i.
Trump administration
● Regardless of political party or ideology, the Trump administration has not been friendly
to solar development so far.
● In 2017, new tariffs were announced which will be as much as 30% duties on solar
equipment made outside the United States dropping to 15% gradually.113 The current
solar industry relies on parts made abroad for about 80% of its supply.
● However, it may not be so grim as the cost added for utility scale solar across the US will
be $1-$2/MWh higher than it normally would have been.114
● However, the impact on upstate New York is difficult to assess and it appears that the
northeast US will be hit harder than much of the country. The image below shows this.

115

● Additionally, it should be noted that the Trump administration has pulled the US out of
the Paris Climate Agreement which could greatly impact the outlook of the country when
it comes to renewable development in relation to further subsidies and regulations on
non-renewable industries.
● However, New York is part of the Regional Greenhouse Gas Initiative, as mentioned in
the beginning of this guide, which could offset this effect somewhat in New York.
ii.
Costs - Federal 30% tax credit
● As mentioned, the federal tax credit has been a huge benefit to the solar industry.
● The removal of this tax credit could greatly decrease solar development. If, for example,
the tax credit did not exist, it is unlikely that Tesla would have been able to finance the
building of the project in Laurens as easily and the project may have not happened, or
would require a different method of financing.
113
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● The credit will go down to 10% in the next few years however, and that in itself could be
detrimental regardless of additional action by the current or future administrations.
b.
Opportunities for more development
While there are barriers to solar development in New York and in the United States,
change is coming. NYSERDA/NY Sun is continuing to offer financing support and technical
assistance to communities. While the current federal administration may not be very friendly
towards solar, it is unlikely that fossil fuels will have a major resurgence in the near future and
with the banning of fracking in New York state, Governor Cuomo’s commitment to renewables
with the REV, and regional initiatives such as the RGGI placing demands on renewable growth,
we should see more solar development interests. MEGA Energy continues to operate strongly
and may be working on community projects in addition to municipal projects in the future.
PACE is moving forward and is nearly a reality in Otsego County. As farming declines in the
region, moving towards solar as a form of income for unused farmland could proved very
beneficial. People’s perceptions of solar energy is non-partisan, largely, and solar energy goes
beyond the need to reduce carbon emissions. Unlike fracking or hydroelectricity, there is less
opposition to solar, and if the process for development is done well, developing more solar
should be somewhat frictionless.
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