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Community Science Institute began testing
private and municipal water wells in southern
Otsego County on Monday, August 19 as the
Otsego County Conservation Association kicked
off the implementation phase of its countywide
groundwater testing program, “What’s In Our
Water?”

OCCA’s groundwater testing program will
provide certified baseline testing of drinking
water wells in all 24 of Otsego County’s town-
ships, including several municipal water sup-
plies. These data will provide a baseline for, and
fingerprinting of, well water chemistry by which
changes to wells may be detectable and a better
understanding of groundwater flow systems and
subsequent mapping of aquifers.

The series of 83 well tests is made possible by
private donations. Test results belong to OCCA;
copies will be provided to property owners.
OCCA contracted with the Catskill Headwaters
Research Institute for assistance with site selec-
tion. CHRESI will also analyze the test results
and write a final report on the findings.

Groundwater is one of our most valuable
resources. Half of America drinks groundwater
every day and more than 17 million households
in the United States use individual wells to sup-
ply water for their families.

Heavy industrial activity, including high vol-
ume hydraulic fracturing – or hydrofracking –
for natural gas, may put our groundwater at risk.
Most homeowners do not know the quality of
their well water and, as such, would not be able
to prove water contamination if it were to occur.
With this in mind, OCCA designed its ground-
water testing program.

“Gas drilling was a wakeup call,” said OCCA
President Vicky M. Lentz. “Understanding the
characteristics of our drinking water, and finger-
printing well water and the aquifers from which
it flows, is important. We know we have an
abundant supply of good, clean water here, but
we need to learn more.

Above and beyond gas drilling concerns, the
importance of understanding the properties and
flow patterns of drinking water is paramount to
protection of this resource without which we
cannot survive, Lentz said.

Both water sampling and analysis will be con-
ducted by New York State Department of Health
Environmental Laboratory Approval Program-
certified professionals. This battery of third-party

testing will identify water characteristics as well
as the baseline concentrations of signature chem-
icals typically associated with hydrofracking or
other heavy industrial activity which may or may
not already be present in the groundwater.

Parameters being tested through OCCA’s pro-
gram are: acidity; alkalinity; arsenic; barium;
bromide; calcium; chemical oxygen demand;
chloride; conductivity; dissolved methane,
ethane, propane and butane; iron; gross alpha
and beta radioactivity; manganese; MBAS (sur-
factants/detergents); pH; strontium; total dis-
solved solids; total hardness; total suspended
solids; turbidity; and volatile organic compounds
including benzene, toluene, ethylbenzene, and
xylene.

“OCCA also asks Otsego County property
owners who have had wells tested within the last
several years to share this data with us so that
their results can be made part of the growing
countywide groundwater data pool,” said OCCA
Executive Director Darla M. Youngs.

Copies of test results can be mailed to OCCA,
PO Box 931, Cooperstown, NY 13326.
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Community Science Institute Chemical Analyst

Casey Halton tests for chloride in the lab.
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Invasive species and Otsego
Lake: What comes next?
By Win McIntyre

For Otsego Lake, much attention has been paid to invasive species over the past couple of
decades. From milfoil to zebra mussels and water chestnuts, organizations like the SUNY-
Oneonta Biological Field Station, the Otsego County Conservation Association, and the
Otsego Lake Association have all considered invasive species as a high priority issue. A boat
inspection program for the Village of Cooperstown launches at the south end of the lake,
funded by OCCA and the Village, has been in place for the past 10 years, and two high-pres-
sure washers for cleaning boat hulls and trailers were purchased with grant money from rhe
Department of Environmental Conservation.

In spite of this extensive effort, there are invasive species in Otsego Lake. Two notable
invasive species, Eurasian milfoil and alewife, were introduced to the lake years ago when
the prevention effort was low. However, more recently, with boat inspections in place, zebra
mussels were introduced and have become a major nuisance. During periodic inspections by
the BFS, water chestnuts have been found and removed. What will be next?

Recently, the attention to preventing invasive species has increased. OLA featured a dis-
cussion on invasive species at its annual meeting last year. In June of this year, the Otsego
Lake Watershed Supervisory Committee worked with the Otsego County Water Quality
Coordinating Committee to arrange presentations on invasive species at the June WQCC
meeting. Paul Lord presented the work being done by the Catskill Regional Invasive Species
Program, which includes Otsego Lake. CRISP is part of the state-wide Partnerships for
Regional Invasive Species Management. Lord discussed the Watershed Steward Program,
which trains people to inspect watercraft and provide information to boaters regarding inva-
sive species. Lord also discussed an invasive of great concern, the aquatic plant hydrilla.

Hydrilla, not yet in Otsego Lake, has been found in several places in New York State. It’s
a very aggressive invasive that doesn’t “run its course,” meaning it continues to take over
forming dense beds that prevent recreational use of the waterbody it is established in, grow-
ing to depths of 30 feet. It was found in Cayuga Lake in 2011 and in the Erie Canal outside
of Buffalo. It can be killed by herbicides, but doing so is a huge effort, and getting 100 per-
cent eradication is close to impossible. A very small fragment of hydrilla on a boat or trailer
could infect the lake.

Also introduced at the WQCC meeting was the Lake George Aquatic Invasive Species
Prevention Plan, presented by Joe Thouin, a staff person for the Lake George Park
Commission. The LGPC is a state agency and has regulatory authority in the Lake George
Basin. Lake George has five invasive species, with the Asian clam, Eurasian milfoil, and the
spiny waterflea of high priority. Since 1986, over $7 million has been spent on the removal
of invasives there. If invasive species cannot be controlled or prevented, a consultant for
Lake George estimated that the impact on tourism could be in the range of $10 million to
$50 million, and that property values could drop resulting in a net loss in lakeshore value of
$56.5 million to $356.6 million, which would lead to a decline in real property tax receipts.

To address this, Lake George has developed an AIS Prevention Plan, and, in the process,
evaluated several alternatives. They are as follows:

• Education and Outreach – Handouts, websites, media and public presentations. A neces-
sary component of any program, but not enough on its own.

• Registration of Non-Motorized Watercraft – Small impact.
• Voluntary Compliance at Six Sites – Good, but not comprehensive.
• Self-Certification – Through education, boaters are certified. Not comprehensive.

Boaters outside the area would be missed.
• Mandatory Boat Inspections – Boats are clean, drained and dry (C-D-D). Very compre-

hensive.
• Mandatory Inspections plus Self-Certification – The most comprehensive.
It is no surprise that the most comprehensive approach, mandatory inspections, the one

with the highest chance of success, has the highest cost. It is estimated that the start-up cost
could be as high as $300,000, with on-going costs being around $700,000 per year. With
this, there would be five regional inspection sites with decontamination units (high-pressure
hot water washers), located at high-volume state and marina launches. There would be a sys-
tem for sealing the boat to the trailer following inspection, with the seal being removed
when a boat is launched. The inspection sites would be staffed 12 hours per day, with video
surveillance for off hours. The program, which has a wide base of support, would be paid for

OCCA in the news
Visit www.occainfo.org to catch up on or

revisit announcements, news items and

reference materials from OCCA.

Article 10

“Article 10 – A Revised Process for Siting

of Major Electric Generating Facilities in

New York State”: In May, OCCA released

a discussion paper written by

Environmental Planner Peter Manning

that explores how the siting process

works for large electric generating facili-

ties in New York State. The state law gov-

erning this process (Article 10 of the

Public Service Law) has gone through

periodic revisions, and the most recent

changes (2011) have affected the posi-

tion of local governments in the review

process. While the law marks a clear shift

in regulatory authority, closer examina-

tion of the details suggests an influential

role for local comprehensive planning.

The discussion paper can be accessed at

http://occainfo.org/documents/Article10

DiscussionPaper.pdf. For a wide range of

sample local laws regulating wind gener-

ating facilities, see http://www.occain-

fo.org/LocalLawsWind.htm

Land-use Planning

Land-use Training Session Scheduled for

September 18: The Otsego County

Conservation Association and the Otsego

County Planning Department will co-

sponsor a land-use training session on

Wednesday, September 18 from 6-9 p.m.

at the Otsego County Meadows Office

Complex. This two-part program –

“Introduction to the New SEQRA Forms”

followed by “Land Use Players – Local

Planning and Zoning” – is geared toward

planning board and zoning board of

appeals members and offers two hours

of credit that can be used in fulfillment of

New York State training requirements.

There is no cost for the program, partici-

pants will receive a certificate of comple-

tion, and refreshments will be provided.

For more information, and to register,

see http://occainfo.org/documents/Land-

useTraining.pdf. If you have any ques-

tions not related to registration, feel free

to call OCCA Environmental Planner Peter

Manning at (607) 547-4488.

Recycling

TerraCycle: Raise money and recycle at

the same time! To learn more, visit

http://occainfo.org/documents/TerraCycl

eRaiseMoneyandRecycle.pdf

OCCA’s website features sections focusing

on environmental issues facing our region

plus details on current programming, how

to donate and ways to contribute.
Continued on Page 7
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OCCA welcomes new environmental planner
Peter Manning has joined the staff of the

Otsego County Conservation Association as
the environmental planner. He will work
with the county’s communities through the
OCCA Circuit Rider Planner Program to
assist in comprehensive planning, the devel-
opment of land-use tools, and to help inte-
grate environmental concerns within local
decision making.

Manning comes to the position with 15
years’ experience in land-use planning at the
county, regional and state levels. Most
recently, as regional planner with the Catskill
Center for Conservation and Development,
he coordinated inter-municipal planning
efforts, including the Mountain Cloves and
Catskill Mountains Scenic Byway projects,
and a six-county land-use training program.

At the state level, Manning worked in the
Department of State’s Division of Local
Government, managing the Quality
Communities and Land Use Training
Programs, and assisting communities in the
New York City Catskill-Delaware Watershed.
Prior to state service he worked in the
Delaware County Department of Planning and
Economic Development, serving municipali-
ties through the county’s circuit rider program.

Manning has a bachelor of arts in geogra-
phy from the State University at New Paltz
and a master of landscape architecture from

Cornell University.

“I’m really happy to join the OCCA
team,” said Manning. “Otsego County is
obviously a beautiful area, and the communi-
ties are fortunate to have all the programs
that OCCA offers.”

OCCA Executive Director Darla M.
Youngs added, “Peter has demonstrated his
passion for the nature of the work, and his
skills in communication, education and
research – as well as in planning – will be of
great benefit to OCCA.”

In addition to leading the Circuit Rider
Planner Program, Manning will be responsi-
ble for developing reports and policies on
environmental issues, grant writing and fund
raising, and acting as liaison between com-
munity groups, government agencies, devel-
opers, and elected officials as needed.

Manning looks forward to building new
relationships in the county and he encourages
people to contact him at the office, (607)
547-4488.

Editor’s Note: Peter Manning joined the
OCCA staff on April 8 and is currently work-
ing with the towns of Laurens and New
Lisbon and the Village of Milford through
OCCA’s Circuit Rider Planner Program.

Photo by Darla M. Youngs

PETER MANNING

from a local comprehensive planning process. The development of a
comprehensive plan is not required under state law, yet it is encour-
aged. A good comprehensive planning process has strong public
involvement and establishes a collectively envisioned future for the
community over time. If the land-use tool of zoning is adopted to
carry out goals and objectives of the plan then a relationship between
the comprehensive plan and the zoning law is established, strengthen-
ing the rational basis for the zoning regulation.

By contrast, hastily adopted zoning regulations or local laws pro-
hibiting uses without an appeals process are more likely to be vulner-
able when challenged in a court of law. Fortunately, a local governing
board has the option of adopting a moratorium as they consider the
options for what can work best in their community. 

Editor’s Note: Look for Manning’s soon-to-be-released paper,
“Home Rule and Hydrofracking,” exploring differences between the
use of zoning and “police power” in local regulatory approaches.

Some basics
continued from page 6

Photo by Ed Lentz

Mission Accomplished
OCCA Board President Vicky Lentz and granddaughters Emmy
and Sera deliver approximately 500 cubic feet of Styrofoam,
collected at this year’s Earth Festival for recycling.

Oktoberfest to feature strudel contest
OCCA is holding a strudel baking contest as part of its

Oktoberfest event. Strudel entries must be delivered to the judges’
table by 1 p.m. on the day of the event. Winners will be announced at
2:45. Following the judging, the remaining strudel will be sold to
benefit OCCA. All contest entrants will receive a printed OCCA
reusable shopping bag. The top three contest winners gain additional
prizes, along with variations on the honorific, “Strudelmeister.” See
http://occainfo.org/documents/StrudelContestRulesandEntryForm.pdf.
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“Thus, we hold that the Oil, Gas, and
Solution Mining Law does not preempt,
either expressly or impliedly, a municipality’s
power to enact a local zoning ordinance ban-
ning all activities related to the exploration
for, and the production or storage of, natural
gas and petroleum within its borders.” 

With these words, the Appellate Division
of the New York State Supreme Court upheld
the right of the Town of Dryden under New
York State law to ban gas drilling.

Flash back to the summer of 2011. In June
and August of that year, the Town of
Middlefield and the Town of Dryden, respec-
tively, each enacted a zoning ordinance pro-
hibiting oil and gas extraction within town
borders.  Middlefield was one of several
towns in Otsego County to enact similar
ordinances at about the same time, the others
including Cherry Valley, Otsego, Springfield
and New Lisbon.

In September 2011, a natural gas extrac-
tion company, the Anschutz Exploration
Corporation, sued the Town of Dryden and in
October 2011, a landowner and gas lease-
holder, Cooperstown Holstein Corporation,
sued the Town of Middlefield. In both cases,
the plaintiffs asked the NYS Supreme Court
to find that the gas drilling bans were void
and unenforceable on the grounds of preemp-
tion by the NYS Oil, Gas, and Solution
Mining Law. That law, which has been con-
solidated into the Environmental
Conservation Law (“ECL”), states at ECL
Section 23-0303(2) that state law:

“shall supersede all local laws or ordi-
nances  relating to  the regulation of the oil,
gas and solution mining industries; but shall

not supersede local government jurisdiction
over local roads or the rights of local govern-
ments  under the real property tax law.”

On February 21, 2012 Supreme Court
Justice Phillip R. Rumsey ruled in the
Dryden case that the town’s ban on gas
drilling was a land-use regulation, not a gas
drilling regulation, and that the ECL does not
preempt local land-use regulation. Just three
days later, Acting Supreme Court Justice
Donald F. Cerio issued a similar ruling in the
Middlefield case. Both decisions were
appealed to the Appellate Division of the
NYS Supreme Court.

On May 2, 2013, in 4-0 decisions, the
Appellate Division upheld the Dryden and
Middlefield decisions, agreeing with the
towns and with Justices Rumsey and Cerio
that the ECL does not preempt “home rule”
when it comes to land-use regulation.  In its
written opinion, the Appellate Division first
adopted the Merriam-Webster Dictionary
definition of “regulation” as “an authoritative
rule dealing with details or procedures” and
then stated:

“The zoning ordinance at issue, however,
does not seek to regulate the details or proce-
dure of the oil, gas and solution mining
industries.  Rather, it simply establishes per-
missible and prohibited uses of land within
the Town for the purpose of regulation of
land generally.”

Like the trial court justices, the Appellate
Division justices found that state law does not
preempt land-use regulation, notwithstanding
the “incidental effect” of these land-use regu-
lations on the gas drilling industry, and that,
therefore, towns have the right to adopt land-

use regulations banning gas drilling.
What’s next?  The parties have the right to

file an appeal with the NYS Court of
Appeals, New York State’s highest court.
However, the Court of Appeals is not obli-
gated to accept such appeal, if filed.  The
Court of Appeals has wide latitude in decid-
ing which appeals of matters like this one it
will hear and which it won't.  

As of this writing, neither decision has
been appealed.  However, the parties have
until 30 days after receipt of the Appellate
Division decisions. If appeals are filed, it is
not clear if the Court of Appeals will accept
the appeals.

Meanwhile, in an unrelated decision in
October 2012, the NYS Supreme Court, in a
case brought against the City of Binghamton,
overturned a city ordinance imposing a
moratorium on gas drilling more or less on
procedural grounds but agreed that cities
(and towns) have the right to adopt land use
regulations banning gas drilling.

So, for now, at least, towns in New York
State have the right to ban gas drilling. As I
gaze into my personal crystal ball, I see
appeals of at least one of these decisions
being filed, I see the Court of Appeals
accepting the appeal(s), and, I see the Court
of Appeals upholding the right of towns to
ban gas drilling.

Stay tuned.

– Edward T. Lentz, Esquire

Editor’s Note: The decisions were
appealed and, as we go to press, the NYS
Court of Appeals had just announced that it
will review the lower court rulings.

Perspectives – The Law and the Environment

Appellate Division upholds right of towns to ban fracking

In the wake of the recent court decision upholding a municipali-
ty’s right to prohibit high-volume hydraulic fracturing (see related
article), a greater sense of assurance has emerged for municipalities
to exercise their home-rule authority. As local governments consider
their regulatory options, it is helpful to review a few land-use terms:
zoning, moratoria, and comprehensive planning.

It’s important to emphasize that the court’s decision reaffirmed a
municipality’s authority to ban hydrofracking through local zoning
laws. Zoning is a regulatory scheme that allows local governments to
establish zones within their municipalities and control the types of
uses allowed, or prohibited, in those zones, as well as the dimensions
related to the use (e.g. lot size and building setback) and the intensity
of that use (e.g. dwelling units per acre). Indeed, a local government
may choose, with underlying rationale, to use zoning to prohibit a
certain type of use throughout the entire municipality. A critical and
necessary component of zoning is the zoning board of appeals. This
local, independent, quasi-judicial body inherits authority from the

state statutes to hear an appeal from aggrieved parties seeking relief
from the stricture of the zoning law. 

Adopting zoning is a municipal choice, and many towns across
New York State do not have zoning. But with all the questions and
unknown impacts affiliated with hydrofracking, many municipalities
without zoning have begun to consider its adoption. As they do so,
some of these local governments have enacted moratoria. As defined
in a New York State Department of State publication on the topic, a
land-use moratorium is a local enactment which temporarily suspends
a landowner’s right to obtain development approvals while the com-
munity considers and potentially adopts changes to its comprehensive
plan and/or its land-use regulations to address new circumstances not
addressed by its current laws.
(www.dos.ny.gov/lg/publications/Land_Use_Moratoria.pdf) 

The adoption of zoning is not a decision that should be made
quickly. Rather, the consideration of adopting zoning should evolve

After Middlefield and Dryden, some basics

Continued on Page 4
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by increasing boat registration fees. (To see the full report, go to the
LGPC website, www.lgpc.state.ny.us.)

Next Steps – Otsego Lake
With its limited inspections and close attention to monitoring inva-

sive species by the BFS, Otsego Lake is in a similar situation to
where Lake George was prior to developing its new invasive species
prevention plan. So, the question for Otsego Lake is, what, if any-
thing, should be done to improve its invasive species prevention pro-
gram? Otsego Lake does not have a “Park Commission” like Lake
George, which can provide regulatory oversight. This would mean
that local laws would have to be in place in the towns around the lake
in order to have a legal framework for a more comprehensive inspec-
tion program.

What are the options for Otsego Lake? When it’s condensed down,
there are really only two options: stay the course, or go full-out like
Lake George with a more comprehensive mandatory boat inspection
program. Looking more closely, here are the implications:

• Stay the Course – For Otsego Lake, this is more than many other
lakes have, with inspections at the high-volume launch sites, and edu-
cation and surveillance by both the BFS and CRISP. However, with
this program in place, zebra mussels were introduced to the lake. No
program can guarantee 100 percent prevention, but with no inspec-
tions of boats launched at several of the motels, limited inspections of
boats being launched at Springfield Landing, and after-hours use of
the Village launches, the chances of introducing invasive species is
significantly increased.

• Go Full-Out – Follow the lead of Lake George, as they followed
the lead of lakes in other states. Yes, it’s expensive, and where to get
funding is a big question. But, as the Lake George study shows, the
costs of lost tourism and reduced property values can far exceed the
cost of a comprehensive boat inspection program.

Win McIntyre is Otsego Lake Watershed coordinator and a former
president of the OCCA Board of Directors.

What’s next?
continued from page 2
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Eco-friendly Electric
Bill Elsey demonstrates his plug-in electric riding mower. It
features a 42-inch mower deck, zero-radius all-wheel turning,
power wash, cruise control and blade boost for thick or wet
grass. The mower fully charges overnight and has a run time on
a single charge of about two hours. Bill and his wife, Vi, easily
mow about two acres without recharging. Zero emissions (espe-
cially for those with solar electric systems), no oil or gas to buy
or store, and no tune-ups – an electric riding mower will reduce
your carbon footprint and make you feel good about mowing
your lawn!

Photo provided

Show and Tell
OCCA Board member Pam Lea allows young hikers a closer
look at an Eastern/Red-spotted newt during an OCCA-spon-
sored hike at B&B Ranch in Fly Creek on July 14.

Photo provided

Checking In
According to organizer Martha Clarvoe, 347 people countywide
biked or walked a total of 380 miles to work or school this year
on Bike to Work Day, May 15.
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September 17: Valley View Trails. Join OCCA and the Susquehanna
Chapter of the Adirondack Mountain Club on a hike along Unadilla’s Valley
View Trails on September 17, 10 a.m. Enjoy spectacular views of the
Susquehanna Valley. Bring bug spray, water bottle, lunch, and hiking pole, if
desired. Fee of $1.00/person under 65 goes toward maintenance of this private-
ly-owned trail. Meet at Mirabito’s truck stop in Otego at 9:30 to carpool, or at
the trail on Sheep Pen Road in Unadilla at 9:50. For more information or to
register, contact Ruth Schaeffer of ADK at (607) 988-7036, or Jeff O’Handley
of OCCA at (607) 282-4087.

September 21: American Chestnuts on Crumhorn Mountain. 10 a.m.
Allen Nichols, District Leader for the American Chestnut Foundation, will lead
a hike for participants to observe native American Chestnut trees with burrs
and the effects of the chestnut blight on the tree. There are many trees in differ-
ent stages of demise from the blight, with large and small cankers. Hikers
should meet at Wightman’s Lumber in Portlandville, and from there the group
will proceed to Crumhorn Mountain. For more information, contact Nichols at
(607) 263-5105 or fajknichols.75@gmail.com.

September 29: OCCA Adopt-a-Highway. Join OCCA for a roadside clean
up of State Highway 80 in Cooperstown/Springfield. OCCA adopted a 2-mile
long segment of the highway in 2012 and will be continuing stewardship efforts
this year. Interested parties should meet at the OCCA office on the corner of
Allen Lake Road and State Highway 80 at 9am. We will walk the 2-mile stretch
toward Cooperstown and return on the opposite side of the road toward
Springfield for a total of 4 miles. Participants should bring work gloves. Water,
light refreshments, sunscreen and insect repellent will be provided. For more
information, contact OCCA at (607) 282-4087 or programdirector@occainfo.org.

Upcoming Enviro Events


